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Some Thoughts On The Special Rapporteur
Paulo Pinheiro And His 2002 Final Report
To The UN Human Rights Commission”

Josef Silverstein™

As the Special Rapporteur, Paulo Sergio Pinheiro, began his 2003 fact-
finding mission in Burma, he carried with him “harsh” criticism of his
last report by U Lwin, spokesman for the National League for Democ-
racy ' and similar comments made by others. He saw both Gen. Khin
Nyunt and Daw Aung San Suu Kyi early in his visit and although there
were no published accounts of what was discussed, it can be assumed
that the criticism of his last report was raised. > His mission ended
abruptly on March 22, two days early, when he discovered a microphone
beneath the table at which he was interviewing a prisoner in Insein
Prison. Its presence in the room violated the promises and assurances he
had received from the government that he was free to talk to prisoners
without fear of eavesdropping or interference and assurance that there
would be no reprisals by the government to the interviewee for speaking
to the Special Rapporteur. He immediately halted the interview, lodged a
formal complaint with the government and left the country without com-
pleting his schedule.

The first incident, the criticism of Mr. Pinheiro, marked a sharp change
in the relations between the Special Rapporteur and the NLD; the sec-
ond appeared more serious as it signaled a possible break in the relations
between the UN representative and the military rulers which may not be
repairable. > In order to put these two events into perspective it is neces-
sary to look more closely at the Special Rapporteur and his report.
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Until U Lwin, the
spokesperson for the
NLD, made his attack

upon him there was no
public criticism of his
behavior or his work.

Over the years, very little has been published in the world press about Mr.
Pinheiro and his mission. Only when something out of the ordinary oc-
curs, such as the events noted above, do the newspapers in Burma'’s
neighboring countries and the international press and radio give space
and comment to his activities in Burma. Because he represents the UN
Human Rights Commission and his reports go to the General Assembly,
where the Third Committee pays great attention to them as they prepare
their annual resolution on Burma, his observations and comments are
important and deserve wider circulation in the press and study by stu-
dents of international law and social and political affairs in Burma.

The Special Rapporteurs are selected by the UN Commission on Human
Rights and not by the UN Secretary General, members of the General
Assembly or the Security Council. As rapporteurs, they are not media-
tors, third participants or observers in any dialogue which might take
place between the military rulers and the representatives of the Burmese
people. Although there is nothing in their mandates demanding that they
should or must be selected from countries outside of Southeast Asia, all
have been. With the exception of Judge Rajsoomer Lallah, Mr. Pin-
heiro’s immediate predecessor—who, because of opposition from the
government of Burma, was not admitted to Burma during the period of
his appointment—all have been admitted and received cooperation from
the government; until the listening device experienced by Mr. Pinheiro,
all appeared to have had freedom of inquiry and the cooperation of the
political parties as well as the rulers. From his first visit, the Special Rap-
porteur established himself as independent of all parties and govern-
ments, created his own agenda and itinerary, spoke and wrote about
what he saw and heard, drew his own conclusions and made recommen-
dations. He is assisted by a staff whose members remain anonymous and
in the background as he alone spoke and wrote for the mission. Until U
Lwin, the spokesperson for the NLD, made his attack upon him there
was no public criticism of his behavior or his work.

In April 2001, shortly after his appointment as Special Rapporteur, he
addressed the UN Commission on Human Rights in Geneva and used
the occasion to tell the members of that body about himself and his ap-
proach to his assignment in Burma.

In his address, Mr. Pinhiero began by affirming that “the principal refer-
ence in fulfillment of my mandate 1s and will always remain the promo-
tion of best interests of the victims of human rights violations.”* He went
on to say that

“I will not fail to speak very clearly about the situation of human
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rights in Myanmar. I will report in an independent, objective, fair
and transparent way under the terms of my fact-finding mandate.
I will aim to offer my voice to the people and the civil society of
Myanmar, presenting their allegations to the government and re-
questing their effective action to provide redress and prevent fur-
ther violations...I understand that under the terms of the resolu-
tion on Myanmar, my role is also to seize every window of oppor-
tunity to contribute to the improvement of the promotion and the
protection of rights in the country. In this endeavor, I will work
together with the Government of Myanmar, the opposition, mem-
bers of the emerging civil society, United Nations organizations
and the international community at large...the nature of my man-
date is fact-finding. I take note that the Government of Myanmar
released from detention a number of members of the opposi-
tion...during my visit I expressed my opinion to the Government
that there is an urgent need to consider the release of the old, the
mentally disturbed and those prisoners whose sentences have re-
portedly already expired...I intend to remain seized of this impor-
tant issue and will continue following it up with the authorities.”
“I believe that the government should create the situation whereby
such international assistance could be given and effectively reach
the most vulnerable sections of the population, such as children,
persons affected by HIV/AIDS and the poor.”

And to the concerned international public, he said, “Any positive initia-
tive must be acknowledged and encouraged by the international commu-
nity, which must be prepared to offer positive answers to any indicators
of real progress towards democratisation and strengthening of human
rights protection.”’

Mr. Pinheiro has followed the path he charted and it is the standard to
which he has held himself.

The reports submitted by the present Special Rapporteur are clearly writ-
ten, filled with factual information, thoughtful commentary and sound
recommendations. They are direct and tightly structured. They follow a
set format, beginning with a brief introduction wherein the author sets
forth his mandate by the Commission and, in his most recent report, he
included the Commission’s request that he “keep a gender perspective in
mind when seeking and analysing information.” * During 2002, he sub-
mitted two reports, an early interim statement and a final document. The
2002 Report, like its predecessors, offered at the beginning, a brief sum-
mary of his visit, starting with the meetings he had while on his way to
Burma in early February, and followed by a description of his move-

HUMAN RIGHTS

No.14 - April 2003

Page 3



HUMAN RIGHTS

BURMA LAWYERS' COUNCIL

ments in the country. He expressed his appreciation for the full and un-
hindered cooperation of the government, which he said made it possible
for him to “carry out his programme in its entirety and enjoyed freedom
of movement and access to private persons and others of interest.”

For the reader with time only to read the observations made during his
travels, Mr. Pinheiro offered three. He found that “the political space is
being gradually reopened for the National League for Democracy (NLD)
to resume activities” and suggested that it should be the same for “other
legal political parties” ° In conjunction with that positive remark, he of-
fered a cautionary note that restrictions on freedom of expression, infor-
mation and the press were still in place.

The second observation related to political prisoners. He said that the
military rulers had accepted the figures established by the International
Committee of the Red Cross (ICRC) that, as of October 21, 2002, there
were 1,448 political detainees and the categories into which they were
divided. The government also announced a month later that it intended
to release a batch of 115 prisoners. If that number was actually released,
Mr. Pinheiro wrote that would mean that 950 prisoners would have been
released during the past two years. He broke the total down to include
550 political prisoners and 401 pregnant women or mothers. In general,
he found the conditions of detention had improved; however, physical ill-
treatment of political prisoners, such as beatings, have been reduced, but
not eliminated. He noted that in many prisons, political prisoners were
treated worse than ordinary criminals. He suggested areas of prison life,
where further attention should be paid—the quality of the food served,
the beatings of common prisoners and the availability of qualified medi-
cal attention and treatment, especially in emergencies for all prisoners.

The report used the term “un-rule of law” twice: once in the discussion of
the administration of law and once in the recommendations, where Mr.
Pinheiro wrote,

“...in the national reconciliation dialogue. This process must be
accompanied by the launching of reform of the States apparatus,
which could contribute progressively towards making the rule of
law prevail in the un-rule of law,” *°

to define the continuing pattern of arbitrary arrest, prolonged incommu-
nicado detention and interrogation by military intelligence, extraction of
confessions and information, often under duress of torture, summary tri-
als.
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Following his departure from Burma in March and during his short stay
in Thailand, he reiterated the call he made in his report, that the military
rulers release all political prisoners unconditionally and demanded,

“You have to release all the prisoners. You cannot continue using
the excuse that some prisoners are very dangerous...I can barely
imagine that prisoners 75 years old, in terrible state of health, are a
security threat. This is nonsense, this is absurd...They cannot con-
tinue piecemeal, drop-by-drop releases. This is unacceptable.” !

Mr. Pinhiero’s third observation was balanced between positive remarks
about freedom of religion with negative statements on the employment of
children in the military. He noted that conscription of children contin-
ues and applies both to the government and the insurgent groups. '* He
reported some improvement in the freedom to practice religion in some
areas and made the general observation that this freedom seems to be bet-
ter in places close to centers of authority and the opposite in remote and
counter-insurgency areas.

The Special Rapporteur took note of the “serious problems with the way
the army and armed groups treat civilians in ethnic counter-insurgency
areas. > He observed that these problems cannot be wished away nor will
they disappear by denial; instead they must be acknowledged and ad-
dressed in a creditable manner. On the issue of the rape of Shan women
by soldiers and officers in the minority areas which became an interna-
tional issue after the release of the report, Licensed to Rape: The Burmese
Military Regime’s Use Of Sexual Violence In The Ongoing War in Shan
State, Mr. Pinheiro refused to undertake an immediate investigation be-
cause of a shortage of time and the need to do so within the framework of
his mandate and according to international standards for such inquiries.
He offered to return and conduct an independent assessment under his
mandate and said that,

“It is essential that there be a clear acceptance by the SPDC of the
modus operandi based on international standards and including
sexual violence against Shan women in the terms of reference, and
possibly including a review of the findings by the Special Rappor-
teur’s team in Thailand and of allegations of other human rights
violations in ethnic minority areas.” **

The Special Rapporteur concluded his executive summary by reporting
that in response to the precarious humanitarian conditions in Myanmar,
the United Nations “country team is preparing a framework document
which is expected to function as a blueprint for direct action.” "°

HUMAN RIGHTS
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He expressed the

view that the sooner the

international community is
ready to assist, the better
and smoother the change

will be in Burma.

In the main body of his report, Mr. Pinheiro wrote that to speed up pro-
gress toward peace and reconciliation, it was necessary to call for an end
to the stalemate in talks between the NLD and the government and noted
that “greater progress in the promotion and protection of human rights
will help create an adequate atmosphere to break the impasse.”

In the last section of the main body of the report, Mr. Pinheiro said, with-
out fanfare or qualifying words to preface his thought and recommenda-
tions,

“The Special Rapporteur is convinced that to help enhance the dialogue
between all political actors in Myanmar...it is necessary more than ever
to build a rational discourse on policy and strategy alternatives that are
effectively possible.” '®

The Special Rapporteur followed the above statement with remarks
which drew criticism from members of the press and Burmese political
parties. He wrote, “It is high time to replace the high expectations of the
ideal game scenario and the writing of constitutional models with a
down-to-earth discussion of less prescriptive requirements which will be
able to stimulate a real process of change. It is crucial to follow, under-
stand and strengthen the internal forces within Myanmar, as in the end,
only they will be able to bring about possibilities for change. To this end,
instead of continuing to complain that little has changed in the past 14
years in terms of power and influence inside the SPDC, the army and so-
ciety, it is time to take stock of, acknowledge and evaluate the ongoing
effects of incremental change which have taken place.” !’

The Special Rapporteur then wrote that it was possible to see movement
on all sides and “a road map for substantive dialogue and setting out ob-
jectives for both sides is essential for progress towards democratic transi-
tion.” '8

In this situation, Mr. Pinheiro declared that the international community
must continue its dialogue with all sides...member states and interna-
tional organizations must follow the lead of domestic actors concerning
the political transition. “At the time that the NLD General Secretary and
her colleagues are beginning to operate, it is of fundamental importance
to be pragmatic and to work within the compromises and negotiations
defined by the NLD with other political parties, ethnic groups and civil
groups...Let us not refuse to acknowledge progress because the changes
do not fulfill a maximalist scenario.”

It is time, he said, to leave behind the illusion that after the political tran-
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sition the apparatus and agents of the State will magically disappear. He
expressed the view that the sooner the international community is ready
to assist, the better and smoother the change will be in Burma. “He
therefore continues to urge the international community to engage with
Myanmar even before the SPDC introduces democratic reforms.” *° The
policy option at the present time, he wrote, is principled engagement—a
dialogue, support for change, empowerment of community, strengthen-
ing of autonomous civil society elements, and the enlargement of the
presence and the capacity of United Nations agencies.

What he did not do was to urge the international community to step up
financial support to the SPDC or to consider the suspension of economic
or political sanctions; “it is not part of his mandate to advise Member
States on this matter.” *!

The discussion and criticism of the 2002 Report turned, in part, on the
question, did the Special Rapporteur exceed his mandate in calling on the
international community to become more involved; implicit in the criti-
cism, was the question, was he asking it to favor the military over the
popular opposition? In both cases, it is the opinion of this writer that he
did not. His report makes clear that the present situation cannot continue
and result in political change. Consistent with his mandate as he defined
it in 2001, the 2002 Report speaks very clearly about the situation of hu-
man rights in Burma. As he described conditions inside of the country at
that time, there is no real movement to desired change. But he sees the
protagonists in the struggle to transform authoritarian rule to democracy
as entering a new phase in which, “the Commission of Human Rights
and the international community must acknowledge and act...”

From his perspective and consistent with his interpretation of his man-
date, his role, as he sees it, “is to seize every window of opportunity to
contribute to the improvement of the promotion and protection of human
rights in the country. In this endeavour, I will work together with the
Government of Myanmar, the opposition, members of the emerging civil
society, United Nations organizations and the international community
at large.” * Recommending a more active role for the international com-
munity and its impartial involvement with all sides is consistent with a
condition of his mandate—to seize every window of opportunity to con-
tribute to the improvement and protection of human rights in Burma.

Finally, what of the criticisms made by U Lwin, the spokesman for the
NLD and others before Pinheiro’s February return to Burma? It was re-
ported that in an interview prior to his return, the NLD leader said that
he was not impressed with Pinheiro “even a little bit.” He accused Mr.

HUMAN RIGHTS
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“We don’t see any
improvement in the human
rights conditions since he
took the position. What he
says varies from one place
to another. He says one
thing before he comes to

Burma, but he changes it

when he arrives in Rangoon.
And when he leaves
Rangoon he holds a press
conference in Bangkok, his
statement is different

again.”

Pinhiero of being inconsistent when commenting on the situation inside
Burma. “We don’t see any improvement in the human rights conditions
since he took the position. What he says varies from one place to an-
other. He says one thing before he comes to Burma, but he changes it
when he arrives in Rangoon. And when he leaves Rangoon he holds a
press conference in Bangkok, his statement is different again.” The NLD
“does not expect anything” from his visit. > Aung Naing Oo, an exiled
political analyst said, “Politics in Burma are black and white. If you
aren’t a friend [of the opposition], you’ll be the enemy. So if he says
something positive for the junta, he will be in trouble and lose his credi-
bility [with the opposition].” Finally, Khun Tun Oo, Chairman of the
Shan Nationalities League for Democracy, was reported to have said,
“What he has to do is just about human rights. We will tell him to do his
own task. The issue of engagement doesn’t concern him at all.” *

The Special Rapporteur faced other criticism as well. Most of it reflected
little real knowledge of what he was charged to do, what his relations
with the government were and the degree of latitude he had in carrying
out his work. He has proven himself to be an independent thinker and
actor. His report demonstrates his courage to speak his mind without
fear of reprisal or criticism. The work he and his predecessors have done
1s iIn many ways pioneering. Sovereign states cloak themselves with the
protection afforded by the international law principle of noninterference
in their internal affairs. That principle is embedded in the UN Charter
(Art. 2.7) and the representatives of Burma never cease to invoke it in the
face of any criticism or questions about the way their government treats
its citizens. As noted earlier, the Special Rapporteur is given a mandate
by the Commission on Human Rights and the power to report. Because
the Commission is not one of the stronger organs of the UN; its relies on
the integrity and diplomatic skills of the men and women who represent
it and often stand alone as they confront the governments on behalf of the
people and give their time and use their energy, intelligence and determi-
nation to carry out their mandates, no matter how difficult.

The Special Rapporteur in Burma has demonstrated that the pen can be
mightier than the sword if used honestly and well. He has not won every
contest he undertook and he may not win the present one. But he has
compiled a record on which his successor can build and he knows that he
did his best to improve human rights for the peoples of Burma.

The author wishes to acknowledge the use of research materials
given to him by David Arnott and materials made available from the
Online Burma Library.
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Endnotes

*  Professor Josef Silverstein is an academic from the United States of America.
He is a well-known Burma expert with a long history of involvement in the is-
sues of Burma. The Professor witnessed political changes in Burma from de-
mocratic regime to dictatorship in 1962, as he was teaching at Mandalay Uni-
versity in central Burma during that period. He has written and edited several
books and articles on Burma, involving “Burma: Military Rule and the Politics
of Stagnation” (Cornell University Press, 1977).
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Unocal’s Destructive Engagement in Burma-
the Lawsuit Ensues™

Danya Marshman™

Earlier this year, a San Francisco federal appeals court continued the saga
of the Unocal-Yadana Pipeline case, now stretching into its 7th year of
litigation. On February 14, the 9th U.S. Circuit Court of Appeals an-
nounced that it would reconsider its earlier ruling, which reinstated a
lawsuit calling question to the Unocal Corporation’s involvement in the
mistreatment and murder of several Burmese villagers during the pipe-
line’s construction. Granting Unocal’s request, a majority of the court’s
24 judges voted for a rehearing in front of an 11-judge panel.

Background

The Yadana Project was a joint legal venture between French oil giant
Total, California-based Unocal, and the Burmese government. The ar-
rangement was to build a natural gas pipeline extending from Burma to
Thailand via the Andaman Sea. Prominent Burmese human rights advo-
cates didn’t initially oppose Unocal’s position, seeking a compromise—
for Unocal to develop an effective plan to supervise pipeline construction,
ensuring that fair labor standards were applied while monitoring the
working villagers. In 1994 and 1995, before the physical construction be-
gan, advocates representing the Burmese villagers met with the Unocal
Board of Directors, including President John Imle, on several occasions.
According to U Maung Maung, General Secretary of the Federation of
Trade Unions of Burma, the Unocal executives treated the human rights
advocates with “arrogant contempt.” He believes the meetings were held
only to appease outside observers weary of the plan rather than to foster
cooperation with the human rights advocates. '
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In another meeting on January 4, 1995, President John Imle warned,
“Let’s be reasonable about this. What I'm saying is that if you threaten
the pipeline there’s gonna be more military. If forced labor goes hand and
glove with the military, then yes, there will be more forced labor. For
every threat to the pipeline there will be a reaction.” These threats are a
clear indication of his awareness of the government’s barbaric practices
and his willingness to condone the military’s inhumane behavior for the
financial gain of the Unocal Corporation.

Material Evidence

The first legal proceedings of John Doe & Others v. Unocal Corporation
and Others took place in the U.S. in 1996. The Federation of Trade Un-
ions of Burma (FTUB) and the National Coalition of the Government of
Burma (NCGUB) joined the victimized villagers in the arraignment of
France-based Total SA, the Unocal Corporation, senior officers of Uno-
cal, and the Burmese military. The plaintiffs held that Unocal was com-
pletely aware of the forced labor under which the construction of the
pipeline took place, yet allowed this practice and several other human
rights violations, to continue. Under numerous international statutes,
including the Universal Declaration of Human Rights, it is illegal for cor-
porations to allow human rights abuses to take place for the corporation’s
benefit, if said corporation is aware that such activity is taking place. The
villagers allege that the Unocal Corporation had been aware of the Bur-
mese government’s previous records on human rights before beginning
the project. In addition, they claim that executive members of Unocal
knew that abuses were taking place during the construction. Despite
their knowledge, Unocal’s non-reluctance to continue the project exhibits
behavior in violation of international law.

During and after the construction of the Yadana pipeline, many laborers
came forward, insisting that they, and other workers around them, were
subject to forced labor, beatings, and rape by government soldiers sta-
tioned along the pipeline. Although the government claimed that the pri-
mary purpose of the soldiers was to guard the pipeline, the villagers as-
serted that they also forced resident laborers to work without pay, and
shot others who were too weak, or refused. These claims were denied by
both Unocal and the Burmese government, despite the flood of irrefutable
substantiation from lawyers, human rights organizations, and first-hand
witnesses.

Some of the most incriminating evidence was found in the Robinson ca-
ble, a declassified cable sent from the U.S. Embassy in Rangoon to the
U.S. State Department in 1995. The cable chronicles a meeting between

HUMAN RIGHTS
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“Robinson acknowledged
that army units providing
security for the pipeline
construction do use civilian
porters and Total/Unocal
cannot control their
recruitment process.”

the embassy staff and Joel Robinson, Unocal’s manager for special pro-
jects. Most of Robinson’s comments are denials of various problems with
the Yadana gas pipeline project, such as environmental damage and the
forced relocation of villagers. However, Robinson does not deny that the
pipeline’s security forces conscripted civilians for forced portering:

“Robinson acknowledged that army units providing security for
the pipeline construction do use civilian porters and Total /Uno-
cal cannot control their recruitment process.”

Nor does he deny that Total and Unocal gave the Burmese military ac-
cess to aerial photos and other information in order to “show the mili-
tary where they need helipads built and facilities secured.” The construc-
tion of these helipads, however, was left to the military.

“Robinson indicated at one point in the discussion that the mili-
tary had not given Total/Unocal foreign staff access to helipad
sites within many miles of the border during the period of their
construction, but had allowed access after they were built. What
has gone on at those sites is perforce out of view of expats.”

Although Robinson noted that he didn’t think that Total would hesitate
to transport Burmese military commanders in company helicopters, his
most legally pertinent statement concerns Unocal’s relationship with the
Burmese military:

“On the general issue of the close working relationship between
Total/Unocal and [sic] the Burmese military, Robinson had no
apologies to make. He stated forthrightly that the companies have
hired the Burmese military to provide security for the project and
pay for this through the Myanmar Oil and Gas Enterprise
(MOGE). He said three truckloads of soldiers accompany project
officials as they conduct survey work and visit villages. He said
Total’s security officials meet with military counterparts to inform
them of the next day’s activities so that soldiers can ensure the
area is secure and guard the work perimeter while the survey team
goes about its business.” 2

This belies Unocal’s claims that it i1s not responsible for the acts of the
Burmese military. When Unocal and Total hire the military, tell them
where to work and how to behave, and depend on them for the security
of their project, they are morally and legally responsible for the abuses
that their security forces commit. As the author of the cable concluded,
“it 1s impossible to operate in a completely abuse-free environment when
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you have the Burmese government as a partner.”

The August 2000 deposition by the District of California Central Court is
further testament to Unocal’s prior awareness of the government’s poli-
cies before the construction of the pipeline began. According to the Con-
trol Risk Group, a consulting company hired by Unocal to assess the risks
involved in foreign investment,

“Throughout Burma the government habitually makes use of
forced labour to construct roads. In Karen and Mon states the
army is forcing villagers to move to more secure sites (similar to
the “strategic hamlets” employed by the U.S. Army in the Viet-
nam War) in the hope of cutting off their links with the guerrillas.
There are credible reports of military attacks on civilians in the re-
gions. In such circumstances Unocal and its partners will have
little freedom of manoeuvre. The local community is already ter-
rorized: it will regard outsiders apparently backed by the army
with extreme suspicion.”

Also in the depositions are the discussions between Unocal and Total
concerning the potential problems of employing the Burmese military to
provide security for the project:

“...in our discussions between Total and Unocal, we said that the
option of having the military provide protection for the pipeline
construction and operation of it would be they might proceed in a
manner that would be out of our control and not be in a manner
that we would like to see them proceed, I mean, going to the ex-
cess. So we didn’t know. It’s an unknown, and its something that
we couldn’t control. So that was the hazard we were talking
about. It was out of our control if that kind of full relinquishment
of security was given to the government.”?

Jurisdiction

In 1997, a U.S. federal district court in Los Angeles agreed to hear Doe v.
Unocal. The Court concluded that corporations and their executive offi-
cers can be held legally responsible under the Alien Tort Claims Act for
violations of international human rights norms in foreign countries, and
that U.S. courts have the authority to adjudicate such claims. * After
three years of discovery, the plaintiffs presented evidence demonstrating
that, in the Court’s words,

“Unocal knew that the military had a record of committing human

HUMAN RIGHTS
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rights abuses; that the Project hired the military to provide security
for the Project, a military that forced villagers to work and entire
villages to relocate for the benefit of the Project; that the military,
while forcing villagers to work and relocate, committed numerous
acts of violence; and that Unocal knew or should have known that
the military did commit, was committing and would continue to
commit these torturous acts.”

The Court also concluded that “the evidence does suggest that Unocal
knew that forced labor was being utilized and that Unocal benefitted
from the practice” and that “The violence perpetrated against Plaintiffs is
well documented in the deposition testimony filed under seal with the
Court.” Nonetheless, the Court dismissed the case, concluding that Uno-
cal could not be held liable unless it was proven that they wanted the
military to commit abuses, and that plaintiffs had not made this evident.”

Subsequently, on August 20, 2001, Unocal’s motion to dismiss the case
from state court was rejected. Because the plaintiffs’ state law-based
claims against Unocal were dismissed without a ruling, the plaintiffs were
able to re-file the same claims in California state court. Unocal argued to
the state court that the federal court’s dismissal barred the plaintiffs’ state
case on the premise that federal and state law are the same. The Court
did not accept the argument, noting that state law does indeed differ from
federal law. Unocal also made a number of arguments based upon the
decisions of the U.S. Supreme Court and the U.S. Court of Appeals for
the First Circuit. In particular, Unocal argued that it would violate the
U.S. Constitution for a state court to hear the plaintiffs’ claims because
doing so would intrude upon U.S. foreign relations, and that plaintiffs’
claims are preempted by the federal Burma sanctions law. The court
turned aside all of these arguments.

June 11, 2002 marked another precedent-setting day in the case against
Unocal when the lawsuit survived Unocal’s motion for summary judg-
ment. The decision of the Superior Court of California made the case
against Unocal the first in U.S. history in which a corporation would
stand trial for human rights abuses committed abroad.

In that decision, Judge Victoria Chaney held that the case against Unocal
should go to trial because there are material issues of fact with respect to
whether Unocal is responsible for human rights violations. Specifically,
the Court found evidence that would allow a jury to find that Unocal’s
joint venture hired the military and that Unocal is therefore vicariously
liable for the military’s human rights abuses, and to conclude that Unocal
breached California Constitutional and Statutory law in its operations. °
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David vs. Goliath: The Lawsuit

The essence of the Court of Appeal’s decision is that US law prohibits a
company from having knowing practical assistance in, or encouragement
of, practices that had a significant effect on forced labor, murder, or rape.
Unocal documents showed the company’s knowledge of military involve-
ment in the pipeline’s construction through independent documents from
the US Embassy in Rangoon, Burmese authorities, and inter-office e-
mails. The facts presented in the pre-trial phases include overwhelming
evidence that the Burmese military forced villagers to work during con-
struction of the pipeline and for militarisation of the area. The evidence
shows that Unocal knew the reputation of the military, knew these abuses
were likely to occur, and knowingly benefitted from the actions of the
military. ’

Through Unocal officers, US government reports, and most importantly,
human rights organizations, the prosecution has been able to gather
enough evidence to present a solid and convincing case against the Uno-
cal Corporation. In striving to prove that Unocal was aware of the gov-
ernment’s treatment of pipeline laborers, some of the most seemingly in-
significant reports and documents have been implemented as key evi-
dence in order to impress the validity of the case. The value these ac-
counts are to the case and the attention they have received serves as en-
couragement to the human rights organizations, activists and journalists,
who must track and maintain seeming it obscure records despite their
lack of immediate benefit.

The Junta’s longstanding record of human rights violations has also been
of continued speculation throughout the case. The court has spent ample
time discussing which law should apply to the offences presented in the
scope of relevant international law. The court has considered the status
of forced labor in international law and found that, like slavery, the prohi-
bition against forced labor has become a general principle of international
law applicable in all countries. The court has also referenced the deci-
sions and principles coming from the International Criminal Tribunals
for former Yugoslavia and Rwanda to support the ruling against Unocal.
This demonstrates the importance of such international bodies, and reaf-
firms the urgency with which the International Criminal Court should
begin operating to assist in development of this area of the law. ®

The lawsuit is of additional importance for the future of human rights ad-
vocacy and court procedure. The defendant, Unocal, is based in the US,
while the events in question took place in Burma. Because of US legal
doctrine, it has been very difficult to bring cases from other countries to
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US courts, even when US defendants are central to the case. The ex-
panded application of the Alien Tort Reforms Act in the Doe vs Unocal
decision has overcome this obstacle.

The further publicizing of the case will create a much broader awareness
among the multi-nationals of the world that seek corporate profit at any
expense. Though U.S. sanctions have prohibited trade relations with
Burma for several years, the financial benefits of engaging in business
transactions with the Junta have not fully prevented the agencies of U.S.
from associating with Burma. Concern over Unocal case forces other
powerful, controlling businesses to be more cognizant of international
edicts, forewarned by the Unocal’s experience of investment with oppres-
sive foreign governments. As Unocal has come to learn throughout the
past 7 years of litigation, the smaller parties with whom they share busi-
ness interactions are very significant, despite their limited resources or
capital worth. The perseverance, and relative success, of a lawsuit
brought about by the seemingly harmless Burmese villagers will serve as a
reminder to all formidable, authoritative corporations— international law
has regard for the interests of all citizens, even if multinationals do not.

* The author would also like to thank Mr. B.K. Sen for facilitating the
production of this article.

Endnotes

* Danya Marshman graduated from Princeton University in 2000 with a degree
in Anthropology. She is a legal researcher with the Burma Lawyers’ Council,
Bangkok office.

1. “Burmese Workers Suing Unocal in Los Angeles Will Have Their Day in
Court.” August 30, 2001: International Labor Rights Fund report,
www.laborrights.org.

2. Burma Project: “The Robinson Cable.” Earth Rights International re-
port, www.earthrights.org/burma.shtml.

3. “John Doe I, et al., Plaintiffs, v. Unocal Corp.; Union Oil Company of
California; John Imle; and Roger Beach, Defendants...”  August 31,
2000, United States District Court for the Central District of California,
case no. CV 96-6959 RSWL (BORx) court deposition.

4. Bruno, Kenny and John Cheverie. “Burmese Villagers Face Unocal in
US Court.” The Bangkok Post, September 28, 2002.

5. Resource Center: “Doe vs. Unocal.” Earth Rights International report,

www.earthrights.org/unocal/index.shtml.

Ibid.

Bruno, Kenny and John Cheverie, ibid.

Southalan, John. “John Doe & Others v. Unocal Corporation and Oth-

ers: U.S. Court Decision Confirms Human Rights Abuses of Ruling

Junta.” Legal Issues in Burma Journal, Vol. 13 December 2002.

PN

Page

16

No.14 - April 2003



LEGAL ISSUES ON BURMA JOURNATL

CRIMINAL CASE FOR A CAUSE

India’s Democracy on Trial:
The Government of India versus Ko Soe Myint & One

B.K. Sen and Thein Oo*

The concept of a criminal case relates to the nature of the crime and the
punishment assessed for the commission of said crime. Crime has no
fixed definition except for what the law prescribes. An act committed in
exercise of the right of private defense, in causing injury or death of the
aggressor, falls within the broad definition of “crime.” In the colonial
days predating Burma’s nationhood, criticism of the government
amounted to a crime, as did the non-violent resistance to a policeman’s
barraging of bullets amongst an innocent population. Indeed, the case of
a youth that vindicates his dissatisfaction of the government by hijacking
an aircraft is considered a crime of serious nature. One man’s hijacker is
another man’s freedom fighter.

Facts

On November 10, 1990, two Burmese university students forcefully di-
verted a Thai Airways DC-10, flight number TG 305, to Calcutta Interna-
tional Airport in India. Initially on its way from Bangkok to Rangoon,
Ko Soe Myint and Ko Htin Kyaw Oo persuaded the pilot to land the
plane, then peacefully surrendered to the state government of West Ben-
gal, India. They were imprisoned for three months when they were
enlarged on bail in early 1991.

Ko Soe Myint was 20 years old when he obtained refugee status under
the mandate of the United Nations High Commissioner for Refugees.

TRIAL
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The 1988 military crackdown on thousands of students protesting the
governmental regime forced many Burmese students into exile in
neighboring countries. Ko Soe Myint was in his final year as an Interna-
tional Administration student at the University of Rangoon when he fled
the Thai-Burma border. A year later, he boarded a plane in Bangkok
headed for Rangoon and sought to draw international attention to the
plight of Burmese people living under military repression. As the hijack-
ing was free of weapons or violent force, the two students hoped to make
an open act of defiance against the military government in Burma. Ko
Soe Myint was not a criminal hijacker, but a brave revolutionary moti-
vated by a noble cause to free the people from the yoke of the Junta

After he was released from prison, Ko Soe Myint continued publicizing
the situation in Burma. In New Delhi he founded Mizzima News, an
internet news service that provides current information on Burma’s strug-
gle for democracy. The website currently has 1500 email subscribers and
reports in both English and Burmese, and is a reliable source for monitor-
ing the atrocities of the military government. Freedom of expression is
non-existent in Burma, and the absence of international reporters pre-
vents the international community from becoming aware of the regime’s
oppressive rule. In a short time, the controversial news agency became
very popular, exposing the injustices of the Burmese Junta and the need
for democratic reform in the socially, economically, and politically de-
pressed nation.

In April 2002, Ko Soe Myint was unexpectedly arrested and placed under
custody by the Criminal Investigation Department of West Bengal. After
a 12 year gap, Ko Soe Myint is standing trial for his dramatic act of ex-
pression. The case hearing began in a West Bengal district court the
same month, and has since been periodically postponed, further delaying
the already overdue verdict. The case has attracted broad attention from
journalists, lawyers, political leaders, and other proponents of the Bur-
mese pro-democracy movement.

Law applied in the case

The case is being tried under India’s Anti-Hijacking Act, 182 NO 65 of
1982.

Section 4 reads:

“Whomever commits the offence of hijacking shall be punished
with imprisonment for life and shall be liable to monetary pen-

alty.”

Page 18

No.14 - April 2003



LEGAL ISSUES ON BURMA JOURNATL

TRIAL
Section 10 reads:
“No prosecution for an offence under this Act shall be instituted
except with the previous sanction of the Central Government.”
Section 3 defines hijacking:
“Whomever is on board an aircraft in flight, and, by force or
threat of force or by any other form of intimidation, seizes or exer-
cises control of that aircraft, commits the offence of hijacking of
such aircraft.”
According to these statutes, the prosecution will have to prove several
elements to establish Koe So Myint’s guilt for the accused offense. The
evidence will not substantiate that there was threat, force, or other form
of intimidation as is stated in the law. In regards to the control of the air-
craft, it is respectfully submitted that the two students could not have
taken control of the aircraft in the manner that they are said to have exer-
cised— without alleged “force” or “intimidation.” Circumstantial evi-
dence will establish that there was a willingness on the part of the pilot
and the crew that caused the aircraft to changed direction and land at
Calcutta International Airport.
The prosecution will also have to prove the following:
1. that the accused used force/intimidation sufficient to cause the
diversion of the plane
2. that the instruments used were of such type as to induce a
sense of fear of destruction or death. Chemical examination
revealed that none were present
3. that the accused used language/gestures which indicated that
they were potential criminals/hijackers
4. that the co-pilot was handled roughly, or terrorized, and that
there was a complete state of panic inside the aircraft which
jeopardized its safety
5. That there is evidence to believe that while Soe Myint was ad-
dressing the pilot, he received support from both the crew
members and passengers— the issue of democracy over dicta-
torship was being put to the test.
When there is a conflict between law and justice, it is the responsibility of
the highest judiciary to intervene, something that, to its credit, has consis-
tently been followed. Because there is no evidence is forthcoming to es-
tablish guilt, the matter does not possess any element of criminality, and
No.14 - April 2003 Page 19
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because it involved a political cause which is endorsed by the government
of India, there is no reason to proceed with a fruitless prosecution. The
litigation infringes on Ko Soe Myint’s human rights and dignities. The
prosecution began with the sanction of the Central government. Section
10 of the act reads:

“At the time the sanction was given 12 years back, the Congress Party
ran the Central government. There has been government change. Instead
of reviewing the case in a way of natural justice, it has taken a regressive
step to revive the prosecution. India has a Human Rights Commission
whose jurisdiction it is to initiate procedings to determine whether there
have been human rights violations. Under the Act, the West Bengal gov-
ernment cannot withdraw the case without the consent of the Central
government. Ko Soe Myint has pleaded not guilty and has demanded a
trial which will enable him expound the cause of democracy for Burma.”

Snags in the case

In no capacity there was a weapon implemented in the hijacking. On the
contrary, records show that the so-called “threats” were carried out with
a bar of soap disguised as bomb. Had the pilot and crew exercised some
degree of discretion, the true nature of this assumed weapon would have
become manifest. It is the aircraft employees that are guilty— of negli-
gence within their profession. The case is analogous to one in which a
passenger takes out a paper dagger and shouts at the pilot to divert the
plane— and the pilot concedes under an imagined apprehension. In act-
ing consistently with Ko Soe Myint’s case, the aggressor must be charged
under the same section. The intention behind the law was to stop terror-
1st activities. Do the actions of Ko Soe Myint amount to terrorist activ-
ity? One has only to read the worldwide reactions in the press and media
for their answer. Rather than condemnation, the act was met with adula-
tion and characterized as heroic.

“I can assure at least one thing— we never consider any law above the
patriotic and democratic cause of the people...” One must now encounter
the conflict of positivism of law and morality of law. This manifests jus-
tice in the administration of the law, not simply justice of the law. By it-
self, the Anti-Hijacking Act cannot function properly. The insertion of
clause 10, officially requiring previous sanctions to have been put into
practice by the Central government, shows that the enforcement of the
law is assured only when proper sanctions have been employed. The au-
thority of the State government is dwarfed by that of the Central Govern-
ment, which holds all jurisdiction over legal proceedings in initiating and
deciding upon the cases. The sanction-giving authority also holds the
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power to withdraw sanctions given as a matter of policy, or if the circum-
stances of the case so require. In view of the legal hurdles discussed
above, Ko Soe Myint faces a very time consuming process that will inevi-
tably end in acquittal. The entire exercise will be exemplary of justice
denied and a glaring case of the court processor’s ill-treatment of the legal
system. This abusive judicial process as emerged in the context of its
unique circumstances must be brought to a logical end. In direct quotes
from the public prosecutor, “The case should be withdrawn because after
a decade, there are so many problems in proceeding with the case” and “I
have received no instruction either from the State government or from the
Central government regarding the fate of the case.”

The case suffers from the following fatal flaws:

(a) There was no formal complaint either from the Thai govern-
ment or from Thai Airways.

(b) None of the passengers on the flight nor members of the crew
had lodged any complaint.

(c) The government of India did not hand over the accused to the
Thai government.

(d) The accused was allowed to give two press conferences upon
arrival at the Calcutta airport.

(e) Passengers that would testify in the case are scattered all over
the world, and there is no agency to trace them.

(f) Neither the Thai nor the Burmese government is taking inter-
est in the case.

(g) There was no true intention to kill or cause serious bodily
harm.

The only motive Ko Soe Myint had in the alleged hijacking was to bring
the pro-democracy movement in Burma into the view of the international
community. After the airplane landed, the Indian government allowed
two public press conferences to take place. The demands set forward by
Ko Soe Myint were the immediate release of all political prisoners, in-
cluding Daw Aung San Suu Kyi, the withdrawal of martial law and mili-
tary tribunals, a reopening of the universities, and the relinquishing of
power to handing over of power to the National League of Democracy,
the legitimately elected party in the 1990 election. The compromise by
the Government of India to allow the press conferences acted as an ac-
ceptance of the legal status of the so-called hijackers, as well as a condon-
ing of any offence. The permissive nature of the Indian government im-
plied that no action would be taken against the accused. The trial, in the
context of the circumstance was a clear material breach of the Indian pol-
icy on the event, rendering the trial unsustainable.
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In 1994, the State government of India sent the Central government a
memorandum, recommending that the criminal case pending against the
two students be withdrawn on humanitarian grounds. In addition, the
public prosecutor himself had written to the State government urging the
withdrawal of the case. The prosecution has indicated their view that the
case cannot be lawfully sustained and is morally unsound.

Precedents

At the time of Ko Soe Myint’s demonstration, there had been a number
of serious hijacking cases where hostages had been taken, and force was
necessary in overpowering the hijackers. The Indian government had al-
legedly been involved in one such occurrence. The present case is one
which did nothing to damage the Indian government, yet represents the
growth of frustration among the Burmese youth when they are stripped of
their own free expression. That the students undertook such a risk to fo-
cus international attention on Burma is testament to their passion for the
freedom of their country.

The first such instance in which this method was used to publicize the
Burmese cause was also successful. Flying from Burma, Yin and Yea
Thiha sidetracked a Burmese Airways aircraft headed to Thailand. They
demanded the revocation of martial law, the release of political prisoners
and a restoration of democracy. The Thai government released the stu-
dents soon after they were pardoned by the Thai King. For the govern-
ment of India, the situation is a similar case of exercising its sovereignty
and demonstrating its commitment to the humanitarian cause. Although
the Anti-Hijacking Act was the outcome of International Convention, its
authors had carefully included a sanction clause to afford a state its own
autonomous power. Hopefully India, the largest democracy in the world,
will heed Ko Soe Myint’s call, carrying on its longstanding tradition as a
champion for justice and human rights.
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Need for Legal Aid Law in Burma:
Problems and Prospects

BK. Sen*

1. Problem

The gross violation of human rights is a prominent concern in the current
military-ruled Burma. As a direct result of these violations, hundreds of
activists have fled the country in search of safer environs. Thousands of
peaceful villagers have migrated to Thailand and other border countries
to escape the forced labor which has brought Burma to the verge of ex-
pulsion from the august body of the International Labor Organization
(ILO). Living in exile, the migrants must continue to earn a living to
make both ends meet. However, most have fallen victim to the exploita-
tion of employers who compensate them modestly, if at all, for their
work. If lucky, the workers are provided with meager food and a dilapi-
dated roof under which to live. The migrant laborers’ work conflicts with
the labor laws in Thailand, as their residence and employment within the
country is illegal. In addition, there are over 1 million refugees on the
border, a large majority outside the camps provided. They have no enti-
tlement of legal protection and are defenseless to arbitrary deportation
practices by the Thai authorities. To cap all these miseries, they are
widely exposed to disease, including HIV/AIDS. A large number among
these migrants are women and children. They are often victims of the
sex trade and human trafficking abroad as they have no other means of
survival. Inside Burma, suppression of fundamental rights, mock trials,
arbitrary detention, and imprisonment incarnations of political prisoners
on suspicion are the daily features of the system enforced by the Junta.
There exists a veritable atmosphere of people living in fear. There is an
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LEGAL AID

immeasurable need for human rights and development assistance in
Burma. Legal aid is one of the instruments which can, to a considerable
extent, offer relief and alleviate this widespread suffering.

However, in SPDC-ruled Burma, the general public is not allowed the
liberty of legal aid, though it is one of the fundamental rights set forward
in the Universal Declaration of Human Rights. This crucial element
aims to enable the poor and underprivileged to attain equal status and
objectivity under the concepts of Rule of Law, Equality Before Law, and
Right to Life. The promotion of legal aid should be a principal concern
of the state. In extending legal assistance to the distressed and disadvan-
taged, the state must cooperate with the legal community, encouraging
their participation and advice in regional human rights movements. Ad-
ministered properly, legal aid could act as a successful and beneficial co-
ordinating agency for legal forum, cooperation within human rights or-
ganizations, and issues pertaining to Burma.

The model of legal aid is completely foreign to the Junta, whose notion of
rule is a localized dictatorial dominance. The SPDC acts as if their des-
potic authority is competent to rule the country in the name of its foreign
and domestic security. Similarly, the concept of justice has been demon-
strably defined by the government as something that belongs to the few,
the loyal, and to the powerful, while being denied to the rest. Human
rights advocates are trying to refine this flawed perception of justice and
fairness by creating a specialized legal aid faction whose agenda will be
oriented solely towards the pursuance of justice.

The Junta’s criminal justice system is unsound at all levels. In the pre-
trial stage, there are instances where enforcement authorities refuse to re-
cord occurrences of crime. In the situation when a crime is correctly
documented, the investigation is often faulty or purposely weakened.
Corruption erodes the system when the process of criminal trial begins.
The judiciary does not play a role of independence and fairness, and sus-
pects remain in custody while offenders may be released upon bail. Two
laws, Judicial Law 5/2000 and Attorney General’s Law 1/2001, were
passed by the SPDC to handle conflicts such as these, but no provisions
were made for legal aid. There has not been any law or act passed by the
government for legal aid services, and there exists no legal aid institution
run by either state or private enterprise. There are nearly 2500 political
prisoners who have been convicted on various draconian laws after stand-
ing trial with no mechanism of defense.

Within the past 5 years, hundreds of Shan (ethnic) girls have been gang
raped by military officers periodically entering the villages. Legal aid is
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not available for the victims, allowing the offenders to stand trial without
prosecution. Essentially, the military officers have committed a brutal
series of crimes without prosecution or punishment. Conversely, when
members of civil society are tried, punishment for those indicted for po-
litical offenses is entirely different, and usually more rigid, than crimes
with similar degrees of disobedience. In addition, their defense lawyers
are frequently faced with threats and intimidation for agreeing to repre-
sent the case. The government has invalidated licenses of over 50 law-
yers for representing citizens accused of political offenses, and prohibited
professional associations of lawyers.

In this context, legal aid leadership can hardly play an effective role.
There is no channel for public opinion or media intervention, and there
exists no human rights mechanism to monitor the fairness and legitimacy
of the judiciary. The only semblance of legal aid is a legacy of the colo-
nial rule, which introduced Common Law into Burma’s first legal sys-
tem. Since this time, the earlier benchmarks of legal procedure have been
eroded by a number of special laws, orders, decrees and notifications
erected by illegitimate methods within the government. Under the “G
circular” law of 1949, paragraph 4 to 7 of the Courts Manual, as well as
the Criminal Procedure Code in murder cases, the state appoints a lawyer
for the accused if the individual is unable to do so themselves. However,
this is not universal for all cases. Depending on the nature of the disobe-
dience, the state does may or may not actually abide by their earlier
precedents in providing lawyers for the poor. Frequently, cases are con-
ducted subjectively in which the accused must stand trial without de-
fense. The Attorney General Law and the rules framed there under are
supposed to be the main focus of legal aid in Burma. By no stretch of the
imagination can the provision in civil cases be classified as legal aid. Or-
der 33 of the Civil Procedure Code of reads, “subject to the provisions of
this Order any suit may be instituted without payment of the court fee
prescribed by law for the plaint if the plaintiff is a pauper, that is to say, if
his property is not above 100 kyats.” The amount was subsequently
amended. Section 340 of the Criminal Procedure Code reads, “any per-
son accused of an offense before a criminal court, or against whom pro-
ceedings are instituted are under discord in any such court, may of right
be defended by a pleader.” The Judicial law 2000 section 2 (g) also pro-
vides for legal aid in murder cases. Altogether we have a situation where
legal aid is practically absent. Engaging a lawyer for the accused in death
sentences is not considered “legal aid” (rather, a legal right) in other
countries. The meager provision of legal aid in Burma is a mockery of
justice. It is therefore good that there is a strong case for enactment of a
comprehensive legal aid law, which is practical, purposeful, and result-
oriented.
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in society.

Utilizing international edicts such as the Legal Aid Act and the Legal
Services Act, legislative bodies in most developed countries provide legal
aid for their poor and disadvantaged populations. The widespread nature
of this right has caused its application to become a universal feature of
the modern legal system. Admittedly, society has become divided with-
out borders while the gull between the affluent and the poor has progres-
sively increased. Due to the economic effects of inflation as well as the
concentration of wealth within a few hands, the cost of litigation services
has skyrocketed beyond the reach of the significant majority.

II. Concept: Access to Justice

“All are equal before law.” “All must have equal opportunities.” How-
ever, “access to justice” in practice is found to be full of barriers. Poverty
defeats these noble principles, and the right to equal protection of the
laws can be viewed on paper only. Hundreds of victims relinquish their
legal rights simply because they cannot afford to contract the services re-
quired to represent them in court. This is perhaps the only forum where
redress can be legally obtained. In the absence of judgement and punish-
ment, similar offenses will continue to plague underprivileged communi-
ties and the continuous pattern will be reinforced. The problem is a per-
petual one which will continue unless conscious action is taken to break
the cycle of injustice. Though a solid framework exists for legal aid re-
forms and the administration of justice, the reality of its implementation
is weak in the absence of a bridge for conciliation. The execution of a
sound legal aid program is a pipe dream with the current imbalance of
power in the state. Military Intelligence and police are threatened by the
prospect of an empowered civil society. Prevented legal aid services are
almost nonexistent in Burma. Remedial legal aid is only available in
court cases which involve death sentences. For those detained under the
State Protection Law of 1973, that is the Preventive Detention Law is
inconceivable as it has been “legally” taken out of the jurisdiction of
court.

II1. Historical Perspective:

The military regime began by illegally seizing power in 1962 and over-
throwing the seated constitutional ruler. The military coup consolidated
its power through the widespread suppression of nearly all fundamental
human rights within society. There was no rule of law and the judiciary
was forced to act under the influence of military intimidation. Many tri-
als ended without defense lawyers to represent the accused in the case.

The 1972-88 period was similarly bleak. The sham BSPP constitution
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was forced upon the entire country and the notion of “people’s auton-
omy” was constructed on the same lines as many communist countries of
the time. The concepts of open and closed justice were given a new
meaning so that preservation of the state was paramount and societal
structures became dysfunctional. Any dissent towards the SLORC re-
gime was unthinkable, and would be avenged. Not ironically, without
the business of the general public, the independent legal profession
quickly eroded.

The Junta’s eyes were opened by the revolutionary events of 8-8-88. The
suddenness and enormity of the student uprising startled the government,
as did the participation of hundreds of professionals within the legal
arena. In fear and defense, SLORC developed a metaphorical allergy to
their own laws, as the licenses of 52 lawyers were immediately invali-
dated. The more vocal and experienced lawyers organizing their col-
leagues in the democracy protest were jailed without trial. An institution
arose in which lawyers could not operate within their field, leaving legal
aid in the context of a pipe dream. In lieu of various other violations of
human rights, the right to access of justice was also denied.

To the people in Burma, having lived under oppression and injustice for
half a century, “equality” in the social and legal spheres has become in-
significant. “Equality” and “equal protection” fail to achieve results in
the face of socioeconomic disparities. Right to legal aid, fundamental to
life and justice before the law, 1s a basic human right that should have no
boundaries. Provision of legal aid raises a person’s importance to a level
equivalent to his adversary in court, allowing for fairness and objectivity
despite the individual’s financial or social status in society. This perspec-
tive portrays the reality that society has not recognized the importance of
legal aid in to fairness and democracy. The concept has been in infancy
for centuries because of society’s reliance on the state. Civil society needs
to become conscious of the fact that it is them, rather than the state, that
has hold of the steering wheel.

IV. International Instruments of Relating Legal Aid:

The concept of legal righteousness can be traced from the Bill of Rights,
to the League of Nations, up to the United Nations. Equality before law
finds a place in almost all written constitutions, influencing the emer-
gence of international guidelines for the principle. Expressions of this
capacity are particularly frequent in the Universal Declaration of Human
Rights. Article 7 of the Declaration provides, “All are equal before the
law and are entitled, without any discrimination, to equal protection of
the law.” This statute reverberates throughout the entire document, and
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within The International Covenant on Civil and Political Rights
(ICCPR). Under these rulings, international activity in the context of
legal aid became prevalent.

England

The Magnacarta, Paragraph 14: The Ruscliffe committee enacts The
Poor Person’s Procedure, articulating the principles for equality under the
law. Legal aid advice rises to prominence in 1949. Legal aid laws were
enacted in 1974.

USA
The 6th amendment of the American Constitution provides, “In all crimi-
nal prosecution, the accused shall enjoy the right. . . .to have the assis-

tance of counsel for his defense.” In the 44™ amendment, section 1 ex-
presses that “No state shall deny to any person within its jurisdiction the
equal protection of the law.”

The Supreme Court of the United States affirms the right to counsel in
the Due Process Clause. In 1964, the first Criminal Justice Act is passed.
The Economic Opportunity Act follows in the same year, ensuring unre-
stricted activity for legal aid advisors.

Canada
Legal Aid Act was passed in 1967.

France
The Amending Act of 1971 outlines the procedure for legal aid. The sys-
tem is defined in 1975. Legal aid began its administration within civil
society.

Germany
The 1977 Code of Civil Procedure introduces the process of the legal aid
program that is to be governed by the court. Legal insurance becomes
prevalent.

Japan
Working closely with local Bar agencies, the Japan Legal Aid Associa-
tion was established in 1952.

India

Predating India’s independence, the land is ruled under colonialist Com-
mon Law. Legal aid is confined to section 340 of the Criminal Proce-
dure Code, which states that only in capital cases should legal aid be pro-
vided. In 1923 the law is amended, giving a suspect in custody the right
to communicate with a legal advisor. This freedom is also added to sec-
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tion 40 in the Prison Act. After gaining independence, article 32(5) of the
Indian constitution declares legal aid a fundamental right. Further affir-
mation comes in 1977 in the form of article 39A, elaborating on the
newly established liberty. Ten years later, these developments are organ-
ized under the Legal Services Authority Act, an amalgamation of earlier
precedents regarding legal aid. The Act offers concise guidelines under
which legal aid must be dispensed.

Burma

The state of Burma has been without a constitution for the past 50 years.
After the military coup in 1962, the dictatorship reverted back to the
days before the state’s independence, when colonial law ruled the land.
During this time, criminal cases were heard by a jury, regardless of
whether or not the accused had legal representation, or if the offense car-
ried the death penalty. The SPDC’s Attorney General Law of 2001 was
a feeble attempt to establish legal aid, allowing the accused to be de-
fended by legal counsel. However, the law is framed and inconsistent,
and needs continued improvement if it is to be effectively followed and
enforced. In Notification 1/2001, chapter 6, section (j), legal aid is avail-
able, but only to children and others facing the death penalty. Under rule
82, a lawyer must continue their assigned case until a verdict is reached.
Violation of this law will be considered criminal misconduct. Despite
these shortcomings, the Attorney General Law has been compared with
legal aid acts existing in other countries. The need is not to eliminate the
Attorney General Law, as it still has the potential to be of value. The
provision of legal aid needs to be affirmed through an independent legal
aid act. Failure to take significant action on this issue will only confirm
that the Office of Attorney General is a tool of the military junta, de-
signed only to secure the regime’s power.

VI. Implementation:

Given the apathy of the Burmese state towards effective legal aid, civil
society needs to assume responsibility for developing methods of reform.
Though somewhat complex, system of court, rules of evidence, and the
former idea are necessary for the proper administration of justice. Law-
yers must be engaged to assure the smooth implementation of these as-
pects. The financial burden of the legal fees must be overlooked, as law-
yers are a necessary channel for development.

The definition of legal aid should be broadened for the defense of viola-
tions that carry jail sentences. A provision for requisitioning services for
every member of the bar must be established. The legal profession must
share responsibilities for the administration of the new reforms, and the
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Bar Council and Association should take immediate measures so that le-
gal services can be rendered on a voluntary basis.

Governments are held responsible for the implementing the right of ac-
cess to justice among less fortunate populations. Invariably, issues re-
lated to the contents and scope of this right have been raised as a scape-
goat for the responsibility. In the context of these obstacles, legal aid will
act as the primary policy instrument in providing access to justice. In or-
der for this concept to become a universal institution, laws must remain
in effect despite governmental opposition. In addition, several legal aid
mandates must be considered:

1. A fundamental requirement is a working constitution. It pro-
vides fundamental rights to all citizens. Legal aid must be in-
cluded as a fundamental right.

2. Section 304 in the CRPC needs amendment; all criminal cases
excepting summary trials, are to be eligible for legal aid assis-
tance.

3. In addition, legal service needs to be extended. Aid must be
provided not just before the trial, but also during and after the
Investigation.

4. In all compoundable cases, conciliation has to be inserted into
the law.

5. The civil procedure code has to be amended so that the defini-
tion of a “pauper” can be broadened.

6. Law should dictate that legal aid agencies are to be autonomous
and not susceptible to government influence.

7. Income tax quotas must be amended. Donations for legal aid
will be tax free, and advocates who render services will be given
tax redemptions.

8. The Bar Council Act needs an amendment to include legal aid.

9. The L.L.B syllabus should be amended to include legal aid
study.

10. Senior advocates must continue to appear in cases covered by
legal aid.
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Not Conversant Lack of Legal
with the Case Knowledge

Average
Involvement

Not
Interested

(margin of error 5%)

The need among civil society is to immediately call a national conference
on legal aid and undertake a survey of the legal aid facilities. Predictably,
the picture that will emerges from the survey will reveal limited coverage
and little progress, as demonstrated in the above diagram. These findings
are logical, considering the government’s constricting policies. Social
work institutions that are trained to work on such programs are non-—
existent. The “Society Registration Act,” which is said to protect civil
society, has been abrogated and replaced with draconian laws in which
the operation of private agencies is not permissible. Burma has an abun-
dance of legal expertise in these sectors, though the professionals repre-
senting this quality continue to be muffled by the government.

Prospects:

Fundamentally, legal aid is a political problem for the Junta. Under the
pressure of the International community, the ruling Junta entered into a
dialogue with opposition leader Daw Aung San Suu Kyi. But for obvious
reasons it has scuttled the process. For the equality of the under-
represented and the virtue of legal justice, the prospect of legal aid will
become brighter if there is a political settlement. Pending this outcome, it
1s inevitable that the Junta will be pressured to enact a legal aid law forth-
with.

Endnotes

* B.K. Sen is an Executive Committee Member of the Burma Lawyers’ Council.
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Institutional Legal Aid:
Trends and Challenges in the Asian Region™

Peter B. Payoyo, LL.M., Ph.D.

The Global Setting

The provision of legal aid for the poor, especially in criminal cases, is a
universal feature of modern legal systems. It is founded on the general
principle that everyone must have access to justice. In the conception of
modern democratic societies, everyone has the right to the equal protec-
tion of the laws, and poverty cannot be regarded as providing a reason for
defeating or diluting this entitlement.

In the international context, the “access to justice principle” finds specific
expression in the right of accused persons to legal assistance in criminal
proceedings. This right is embodied in international instruments such as
the Universal Declaration of Human Rights and the International Cove-
nant on Civil and Political Rights. ' Since, under these instruments, gov-
ernments are held primarily responsible for the practical implementation
of this right, it is not surprising to see that issues about the content and
scope of this right have been raised on the basis of the varying practices of
States in implementing this right. > And in spite of the well-established
character of this right, it is clear that many States, whether developed of
developing, still labour under much difficulty in realizing such right for
their citizens.

The principle of access to justice for the poor has also a dimension that
relates to the right to legal assistance in non-criminal cases. As far back as
the days of The League of Nations, countries were already in agreement

Page

32

No.14 - April 2003



BURMA LAWYERS'

COUNCIL

on “the principle that it should not be impossible for the man without
means to set in motion the machinery of Justice”. * Thus, many States
have adopted legislation to this effect, establishing provisions for legal
assistance to indigent persons in order to purse or defend their rights in
civil and administrative matters. At the regional level, the efforts of the
Council of Europe to develop standards and harmonize national systems
of legal aid are exemplary in this respect.’

Free legal aid, or legal assistance at the least cost, for the poor is therefore
the universally accepted means or policy instrument of achieving the goal
of access to justice for all, or more precisely, access to courtroom justice.
It is in the context of obtaining justice for the poor in judicial and quasi-
judicial processes that the institution of legal aid has come to be widely
understood. Under this understanding, legal aid guarantees are man-
dated by laws and regulations that provide for, among others: court-
appointed/de officio counsel; the creation of public offices or agencies
dispensing legal aid; funds and administrative provisions for legal aid,;
directives to professional associations tasking them to provide pro bono
representation of indigent clients; and authorization to legal clinics (often
based in law schools) which undertake legal aid services.

The Emergence of New Practices and Approaches in Legal Aid

The “court room model” of legal aid, as described above ®, has been most
certainly enriched by developments in the past 40 years in the “Third
World” regarding the uses of legal services on behalf the poor. These de-
velopments relate to the instrumental or creative use of law and legal re-
sources to pursue evident ‘politicized’ agendas in order to achieve social
change and national development. In the 70s for instance, the legal aid
landscape in the developing world featured concepts like “new legal ser-
vices”, “alternative legal services”, “innovative legal services”,
“alternative law”, and “structural legal aid”.’ Recently, “public interest
lawyering” ® and “impact litigation” have also been used to describe this
practice of legal aid. The basic idea was to demonstrate an openly politi-
cal inspiration to legal assistance. And because legal assistance has been
developed in close association with the social movements of peasants,
labor unions, women’s groups, environmental groups, indigenous peo-
ples, human rights organizations, etc., its growth as an institution has
proceeded outside the machinery of government, via non-governmental
and people’s organizations. Legal services were thus uniquely employed
to espouse democratic movements, oppose dictatorial regimes, fight cor-
ruption, promote socio-economic and cultural rights, and defend the
rights not only of the “economically poor” but also of underprivileged,
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victimized, or marginalized groups and sectors.

This new model of legal assistance de-emphasizes the importance of fa-
cilities for representation in court proceedings and adopts the attitude of
providing “legal resources” to groups so that they “can use law to change
law and change their social environment.” ° The modalities of legal aid
are, therefore, as varied and innovative as the ways of fulfilling basic hu-
man needs or the ways of inducing subtle as well as radical transforma-
tions in the existing legal system. Not only do these “alternative” legal
services fill deeply-felt gaps in State-sponsored legal assistance. ' More
importantly, legal assistance projects carried out by non-governmental
organizations challenged the status quo through a direct or indirect cri-
tique of the law as it operates in the developing world. This is done by
addressing problems like disappearances, marginality, rural education
and organization, agrarian reform, environmental destruction and other
“impoverishing harms” '' whereby the lawyer who dispenses legal assis-
tance “cannot be apart from the people and their daily struggles.” > Im-
pact litigation through “social action litigation,” or judge-made innova-
tions in the State policy process to assist the practice of alternative
lawyering, ' has, likewise, enhanced the understanding of this “develop-
ment model” of legal assistance.

During this period, the International Commission of Jurists played a
leading role in supporting the notion of “legal services” for social change
and development, “legal services” being defined broadly not only as legal
aid in the traditional sense but also as encompassing “training of parale-
gals, the production of simplified legal materials and information dis-
semination, counseling , mediation and negotiation.” ** In the United Na-
tions arena, the importance of this model of legal aid was endorsed in the
context of the discussions on the “right to development”, especially for
the rural poor.

In view of the role of jurists in the development process, two
questions arise in the context of the third world countries.
First, how can one bridge the huge gap separating jurists from
the overwhelming majority of the populations? Second, how
can one help these populations to gain access to the legal re-
sources necessary in order to enjoy the right to development?
The answers to these questions hinge on the three components
of “development, law and legal resources.”

With regard to development, the fundamental issue is that of
the assistance to be given to the rural masses to enable them to
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determine their priorities themselves, to identify the obstacles
to those priorities and to select the methods of achieving them.
In other words, the development of the rural population pre-
supposes that they take their destiny into their own hands and
from this viewpoint the contribution of the law and jurists is
desirable, and indeed vital.

On the question of law, it seems that most of the countries of
the third world have copied the various branches of Western
law. Further, this extraverted law is often used to maintain the
status quo so that it frequently proves to be incapable of reflect-
ing contemporary society and its aspirations. The law is not
static, but changes with society and may serve to bring about
change and progress. From this standpoint, the law may con-
stitute a resource for rural populations with a view to bringing
about change in their conditions and for development in gen-
eral.

Legal resources constitute the expertise and functional compe-
tence allowing those who work together and in co-operation
with other groups to understand the legal system and to use it
effectively in order to promote their objectives. They create
and strengthen the incitement to and capacity for collective ac-
tion with a view to promoting and defending common inter-
ests. The importance of a knowledge of the law as a vital ele-
ment in the process culminating in collective self-sufficiency
has been underscored. At the present time, in Africa, Asia and
Latin America alike the introduction of legal assistance projects
for the destitute populations of the rural areas is underway.

It is interesting to note that this model of legal aid has also been bolstered
by contributions in the field of clinical legal education. Law students,
whose widely acknowledged pedagogical need to learn the law in
“experiential” ways, have been challenged and directly tapped to assist in
confronting and overcoming the multitude of “unmet legal needs” of peo-
ple, especially the poor and/or underprivileged in society. *°

Increasing Diversity, Specialization and Cost-effectiveness in Legal
Aid Services

There is one point of agreement coming out from present-day discussions
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There is no

on legal aid everywhere: there are now more people who are in need legal
services and whose legal needs are unmet. State-supported legal assis-
tance institutions and programmes all over the world, in developed and
developing countries alike, as well as in countries in transition, are clearly
insufficiently poised to meet these needs. The situation, by and large, is a
consequence of the perennial and pervasive inadequacy of funds and re-
sources, and low political priorities given, to sustain legal aid pro-
grammes. '’ Governments are well aware of this fact, and are continu-
ously imagining ways and means of generating appropriate responses. A
positive outcome of this state-of affairs has been the opening up of oppor-
tunities for the non-governmental and voluntary sector, including profes-
sional associations, transnational networks and organizations, and law
school legal clinics, to step in and play an expanded role in the delivery of
legal services to people in need - at local, national, regional and even
global levels.

Thus, non-governmental organizations have been recognized and encour-
aged by the Council of Europe to provide support to the very poor in
quasi-judicial forms of conflict resolution such as mediation and concilia-
tion. '®* This shows that the burden of expanding the support base for
“alternative dispute resolution” (ADR) in society is increasingly being
shared by both governmental and non-governmental agencies. In the
United States, the International Human Rights Law Clinic THRLC) of
the American University is pioneering legal aid representation for two
kinds of clients: applicants for political asylum in the United States and
victims of human rights abuses who seek redress in either the U.S. courts
or before international human rights enforcement bodies. ' Even legal
aid for the benefit of post-conflict societies in general (i.e., the “clientele”
are national societies as a whole, and not merely particular individuals or
groups) is currently being developed, illustrated by the mission of the In-
ternational Legal Assistance Center — an international voluntary initiative
for judicial reconstruction and social rehabilitation in post-conflict socie-
ties. ° Also deserving of attention is how legal aid organizations and
practitioners have contributed to the establishment of international crimi-
nal tribunals. There is no doubt that legal aid practices will be encour-
aged by a fully functioning International Criminal Court. And of course,
last but not least, the diversity of the legal aid organizations which have
been gathered in this Linking and Learning Conference (Novib and Ox-
fam partners) indicates the extent to which legal aid initiatives have
evolved throughout the years in the direction of increasing specialization
and even deepening dialogue and cooperation among providers of legal
aid.?'
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Defense and Promotion of Human Rights as the Global Framework of
Legal Aid

The two models of legal aid identified in this paper — the “court room
model” and the “development model” - models developed in the Western
World and in the Third World, respectively, provide a historical perspec-
tive to understanding the evolution of the principle of access to justice for
the poor. While these two models could be conceptually opposed and se-
quentially contrasted with each other (one focuses on the individual cli-
ent interests, the other on the social causes; one promotes State-centered
remedies, the other on society-centered processes), it can be said that
there is an ongoing, inexorable, merger of these two approaches or mod-
els of legal aid. There is sufficient evidence to assert that present-day legal
aid practices, across and beyond national jurisdictions, which foster the
goal of “access to justice” consciously integrate — or consciously recog-
nize the underlying complementarity and unity of - these two models,
drawing up a comprehensive analytical picture of legal aid in the 21st
century.

The integration of these two models have been made possible because of
the pervasive influence of human rights norms and the human rights dis-
course in the dispensation of legal aid services in recent years (1990s).
The tools, the techniques and the terminology of human rights have given
legal services providers a powerful, comprehensive and sustainable
framework for understanding and doing legal aid work in a multitude of
settings: inside or outside the court room; in developed or in developing
countries; in intra-, inter- and trans-national contexts; or in the entire
gamut of core international concerns relating to peace, sustainable devel-
opment, and gender equality. This is only logical because human rights
cover a vast range of norms and values - civil, political, economic, social,
cultural, and gender — which are epistemologically considered as inter-
connected and indivisible. As the Basic Principles on the Role of Lawyers
adopted by the United Nations ** provides: the “adequate protection of
the human rights and fundamental freedoms to which all persons are en-
titled, be they economic, social and cultural, or civil and political, re-
quires that all persons have effective access to legal services provided by
an independent legal profession”. The awareness that human rights pro-
vides the consensual framework for legal aid undertakings will further
boost the social and political priority given for the realization of the prin-
ciple “access to justice for all.”

The conclusion is reached: the challenge faced by legal aid practitioners
in realizing the principle of access to justice for the poor is the very same
challenge that they face in promoting and defending the human rights of
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the poor and the disadvantaged. The success of legal aid institutions and
the providers of legal services will then be very much gauged by the ex-
tent to which the practice of legal aid continues to provide effective re-
sults in actualizing the human rights of poor individuals and disadvan-
taged groups in the global village of the 21st century.

Legal Aid in Asia:

A profile of legal aid organizations as institutional defenders of human
rights

In late March 2002, a questionnaire was sent out to Novib’s “legal aid
partners” in Asia. The specific purpose of the survey, as stated in the
questionnaire, was “to (1) obtain some basic information about Novib’s
and Oxfam’s legal aid partners and (2) solicit their views/comments on
the prospects of, and the parameters for, a meeting/workshop involving
legal aid partners in the region”. Of the 15 organizations that were given
the questionnaire, 12 responded.

What follows is an overview of the results of the survey. These results
confirm the finding that the diversity of legal aid practices in Asia con-
verge on, and is governed by, the unitary framework of human rights val-
ues and norms.

1. Background Data

There were 12 respondents to the survey, with 11 respondent- organiza-
tions which returned the questionnaire, and one respondent-organization
which chose to submit a “Concept Note”. The participating organiza-
tions in the survey are the following:

1. Asia Pacific Women Law and Development (APWLD, re-
gional) [Note: APWLD submitted a “Concept Note” in lieu of
a filled-in questionnaire]

2. Burma Lawyers Council (BLC, Burma)

3. Cambodian Human Rights and Development Association
(ADHOC, Cambodia)

4. Friends of Women Foundation (FoWF, Thailand)

5. Indonesian Women’s Association for Justice (APIK, Indone-
sia)

6. Legal Aid of Cambodia (LAC, Cambodia)
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7. Center for Legal Assistance to Pollution Victims, China Uni-
versity of Politics and Law (CACPV, China)

8. Movement for the Defense of Democratic Rights (MDDR, Sri
Lanka)

9. Project Mekong Sub Regional Network on Combating Vio-
lence Against Women (SEAMETRY, Cambodia)

10. Shaanxi Research Association for Women and Family Legal
Aid and Service Center (Shaanxi RAWF, China)

11. Union of Civil Liberties (UCL, Thailand)

12. Vietnam National Legal Aid Agency (VNLAA, Vietnam)

Of the 12 respondents, one is a governmental legal aid organization
(Vietnam) and one is university-based (CLAPV). The majority consists of
registered/incorporated non-governmental organizations. Three consider
themselves as “lawyers guild” or membership associations
(SEAMETRY, CLAPV and BLC).

Most of the organizations surveyed (60%) are less than 10 years old. The
oldest is the UCL which traces its beginnings way back in 1973, although
it was officially established as an organization in 1985. The newest or-
ganization in the scene is SEAMETRY which, as a regional project,
started only in January 2000.

There is a wide divergence in the size of these organizations from the
viewpoint of personnel employed. A majority has over 30 staff, with AD-
HOC counting the biggest number of personnel (78). FOFW has the least
number of personnel (4) followed by UCL (9). The representation of
women staff and women professionals within each organization also var-
ies widely. At one extreme is the Shaanxi RAWF, which consists entirely
of 40 women professionals, and at the other extreme is the MDDR whose
women professionals account for 10% of the total number of staff.

2. Nature and scope of legal services provided

Taken together, the organizations surveyed offer a full range of legal ser-
vices to their clientele. These services include legal aid (legal advice and
representation); training and deployment of paralegals; human rights edu-
cation and awareness-raising campaigns (“advocacy”); information dis-
semination; counseling; negotiation and legal research. As a lead activity,
legal aid is undertaken by the VNLAA, ADHOC, LAC, CLAPV, APIK,
MDDR and Shaanxi RAWF. The primary focus of the BLC, FoOWF and
UCL is on human rights education and campaigns, while the APWLD’s
main concern is training.

Many organizations see
legal aid, including their
role as legal aid providers,
as an instrument in
bringing about basic
political reforms and
social/developmental
change in a national
setting.
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The delivery of legal services must be seen in the context of the stated
goals or purposes of the organizations involved. Many organizations see
legal aid, including their role as legal aid providers, as an instrument in
bringing about basic political reforms and social/developmental change
in a national setting. The promotion of rule of law, democratic institu-
tions and democratic rights is thus central to organizations like the UCL,
the BLC, ADHOC, APIK, and the MDDR. Legal aid in the broad arena
of combating gender discrimination, or promoting gender rights and de-
fending gender equality, is practiced by APIK, FoWF, SEAMETRY,
APWLD, and Shaanxi RAWF. LAC conceives its legal aid activities in
light of the objective of reforming the judicial system of Cambodia. The
CLAPV’s would consider its legal aid activities as also having the objec-
tive of improving the practice of environmental law and increasing envi-
ronmental awareness in China. The VNLAA is the only organization
that does not state a broader goal for its activities other than the provision
for effective legal aid itself.

The “politicized” or “developmental” context of legal aid is further seen
in the kinds of clientele who benefit from the legal services provided by
the organizations involved. Beyond the indigency/poverty criterion that
usually gives to individuals the entitlement to legal aid in most legal sys-
tems, the organizations surveyed variously provide legal services to
“human rights victims”, “grassroots organizations”, “women workers”,
“parties who are economically, politically and culturally weak”,
“pollution victims”, “democratic forces”, “human rights trainees”, and
NGOs. In an instance that radically breaks away from tradition, even a
“foreign investor” became the beneficiary of legal aid services.

Given perennial constraints in resources, it is not surprising that, in prac-
tice, these same organizations give priority to clients who dramatize rep-
resentative cases, or cases which generate significant impact from the
standpoint of social, political and policy consequences. The “success sto-
ries” cited by the respondents, which illustrate their organization’s raison
d’etre, prove the instrumental or “structural” use of legal aid to achieve
wider developmental or human rights objectives:

1. The UCL launched action to help Karen people displaced
from their land because of a dam construction project by the
government.

2. The BLC extended legal aid to a foreign investor, not only to
protect economic enterprise for national development but also
to fight corruption.

3. ADHOC successfully prosecuted a case involving extra judi-
cial killings.
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4. After losing every court remedy, LAC successfully negotiated
with the king the settlement of a case involving the eviction of
an indigenous people from their land.

5. The heroic difficulties of helping pollution victims in China
enabled CLAPV to win an award from the Ford company.

6. APIK successfully exposed the case of sexual harassment in
the workplace.

7. FoWF provided legal aid to a woman who killed her abusive
husband in self defense.

8. Shaanxi RAWF assisted a woman obtain a divorce. The
woman was paid compensation and the husband who as-
saulted his wife was sent to prison.

9. The training project of the APWLD, which highlights the need
for “feminist litigation” strategies, led to an important court
ruling which redefined the rule of corroboration of evidence in
rape cases.

10. The sustained campaign of the MDDR led to arrest and con-
viction of the perpetrators of a crime, involving the politically-
sanctioned disappearance of school children.

The legal services practiced by the organizations surveyed are consistent
with, and even advance, an understanding of “access to justice” that is
defined within the overall framework of the right to development.

3. Needs, Barriers and Opportunities in Legal Aid

Ten respondents gave answers to the survey questions on needs, barriers
and opportunities. Among the needs articulated, capacity-building is a
major reiterated concern, expressed as “lack of skilled staff”, inadequate
“organizational capacity”, “human resources development”, “lack of
lawyers that stay long-term”, “lack of experience and expertise”, “lack of
resources and facilities”, and the usual “lack of funds”. Also prominent
is the identified need to network or establish cooperation with other
stakeholders to support an organization in the delivery of its services.

The barriers identified, preventing the organizations from meeting their
priority needs, either originate from within or from outside the organiza-
tion. The internal barriers include insufficient budgets, “lack of team
spirit”, “lack of time”, “inactive Board members”, “legal staff who do not
have a good understanding of gender issues”, and “lack of information”.
Most of the external barriers relate to the immediate environment of le-

gal aid (“high cost of litigation”, “corruption”, lack of support from gov-
ernmental institutions or else government agencies siding with the oppo-
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site party, absence of a legislative basis to carry out legal aid, and the or-
ganization not having been given an independent status to raise funds or
hire new staff). One respondent indicated that the absence of sustainable
support from donor agencies is a serious barrier.

The opportunities which the respondents identified as sources of remedy
or amelioration to meet their priority needs are, likewise, either internal
or external to the organization. Internally sourced opportunities include
an organization’s long experience in supporting human rights victims;
presence of networks or working relationships with other actors in the
field; and capacity-building projects, e.g., staff members who are cur-
rently undertaking, or are expected to undertake, training. Opportunities
that come from outside the organization include growing support and
encouragement from government authorities and from the general public
for the legal services provided; support from international donors; favor-
able national atmosphere for legal reform; and increasing support from
clientele (e.g. women and women groups).

It will be noted that two respondents (LAC and CLAPV) were categori-
cal in their view that gender issues and perspectives were not at all rele-
vant in their consideration of needs, barriers and opportunities.

4. Networking and transnational cooperation

Except for the BLC, which did not provide any reply to the three survey
questions relating to networking, all the respondents believed that net-
working between and among legal aid institutions/organizations is
important as a means of addressing their needs. In fact, each of the re-
spondent organizations maintains regular contacts and already has well-
established working relationships with various governmental or non-
governmental organizations, at the local and national levels. The crucial
and indispensable role of these national networks in the effective delivery
of legal services is acknowledged by many respondents (UCL, ADHOC,
LAC, CLAPV, APIK, FoWF, SEAMETRY and MDDR).

While the critical importance of local and national networking is recog-
nized by the organizations surveyed, the role of transnational network-
ing in achieving legal aid objectives is generally less clear. A majority
of the respondents have had contacts with legal aid organizations outside
their country. (Only SEAMETRY, MDDR and Shaanxi RAWF indicate
that they are not familiar with any legal aid organization outside their
countries). These contacts notwithstanding, the main value of transna-
tional networking is perceived to lie in the general exchange of experi-
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ences and sharing of insights and strategies among legal aid organiza-
tions. Some organizations see networking as useful for very specific pur-
poses, e.g., networking to help in the campaign for the ratification of the
International Criminal Court treaty (ADHOC); or a sub-regional cam-
paign against gender discrimination, and fund-raising (SEAMETRY).
And some organizations (UCL, CLAPV) are not so sure how networking
can be of particular advantage to their legal aid programmes, in view of
the differences in national legal systems and traditions.

Finally, it is interesting to note that several respondents gave convergent
views on the kind of transnational or supranational issues (at regional or
sub-regional level) which they would like to deal with as legal aid organi-
zations: human trafficking, especially of women (VNLAA, LAC,
APIK, FoOWF, SEAMETRY and Shaanxi). The identification by the re-
spondents of trafficking and/or migration of women as the proper subject
of legal aid initiatives suggests that the issue deserves serious if not urgent
attention. Other topics of potential trans-border interest include environ-
mental issues (as proposed by the UCL), “feminist litigation strategies”
(APWLD) and comparing strategies to cope with national security laws
(MDDR).

PBP:5jan03

* Paper presented to the “Linking and Learning: Legal Aid in Asia — A Regional
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Publisher’s Note:

The article written by the Director General of the Office of the Attorney
General of Burma on “Workshop on Mutual Legal Assistance” (law
journal volume 4, issue 1; April 2002) has been published verbatim. The
object is to focus on the callousness of the military regime towards na-
tional legal aid. The article is a show piece. In the international arena, it
enables the regime to earn foreign money by way of funding, etc. The
test of the sincerity behind this law is its implementation. As far as infor-
mation goes, the drug kingpins freely move about in the capital city itself.
The interpol issued a warrant against Khun Sa, the arch drug trafficker.
The SPDC refused to act on the pretext of national sovereignty. Mutual
legal aid, as explained in the article, does not concern poor people. In the
international arena, national legal aid is a completley different concept.
The article only demonstrates how the SPDC shies away from national
legal aid. Hundreds of people are victims of economic depravity, frustra-
tion, and political vendetta. It is by enacting legal aid law that an attempt
to tackle the problem can be made.

The article states, “The Office of the Attorney General is geared to make
advancement not only in its basic conventional legal matters but also in
legal arenas of international legal aid.” The phrase “Basic conventional
legal matters” can only tangibly mean legal aid for the poor and victims
of human rights abuses. The article boasted that it is giving a new dimen-
sion to the concept of legal assistance. The Child Law of 1993 was the
product of these efforts. After 9 years (indeed a very short time ), the
Law was the enchanting legal subject of 2001 in Burma, generating
enough interest to present a government-sponsored mutual legal aid
workshop, provisions of domestic law are already in our midst...section
188 of the Code of Criminal procedure is there. “it concludes more
workshops of national and international legal issues will continue to be
held.” A caveat is raised. Will the Office of the Attorney General con-
vene a workshop on Legal aid in Burma and end up with a conclusion
recognizing the dire necessity of the Legal Aid Law?
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Workshop on Mutual Legal Assistance and
the Office of the Attorney General

By Dr. Tun Shein

Introduction

The office of the Attorney General (hereinafter referred to OAG), under
the Attorney General Law of 2001 is geared to make advancement not
only in its basic conventional legal matters but also in the legal areas of
the international legal arena. Such international areas and the role of the
Office are interlinked. They not only form an extraordinary step forward
but also an intellectual game of legal gymnastics. Thus, these areas that
are undertaken throughout the years in the history of the Office, are given
a new dimension through the new activities of the Office. One of such
activities commenced as early as 1992. It concerned the holding of the
national seminar on the Convention of the Rights of the Child
(hereinafter referred to as CRC). This national seminar was conducted
for the first time after Myanmar had ratified the CRC. The product of
the seminar was the promulgation of the Child Law in 1993 and later fol-
lowed by the Rules to which the Office was privileged to participate in its
central role in drafting, scrutinizing, and translation under the then Attor-
ney General Law, 1988.

The seminar of January 1992 was conducted with the cooperation and
coordination of the Attorney General’s Office (predecessor of OAG), the
Ministry of Social Welfare, Relief and Resettlement and the United Na-
tions Children’s Fund. The legal aspect of the seminar proved to be a
success story as mentioned resulting in the Child Law of 1993 promulga-
tion. Again, it is the privilege of the author of this article to have taken
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part in the seminar which was held under the leadership of the Attorney
General, the Deputy Attorney General and the then Director General.
Indeed, it was a tedious task as organization in both law and logistics
were made by the Office. However, efforts were indeed worthwhile.

The events of history gave the Office another chance in the new era after
nine years. Under the new Attorney General Law of 2001 and its Rules,
a workshop was held on an enchanting legal subject of 2001. This legal
subject happens to be the fascinating subject of Mutual Legal Assistance
(hereinafter referred to as MLA).

The subject of MLA has been given birth as far back as 1988. However,
the events of legal history did not demand it as an interesting and de-
manding legal subject until it was brought into the limelight through the
1988 Convention Against Illicit Traffic in Narcotic Drugs and Psychotro-
pic Substances Law, 1993. There includes a special area in the Conven-
tion, namely, MLA which is to be made between states that have ratified
the Convention. It is in the light of this ML A that the workshop on the
subject was born. The assignment to hold a workshop on MLA was
given to the Office with the cooperation of the Central Committee for
Drug Abuse Control (CCDAC) and the United Nations Drug Control
Programme (UNDCP). The Office has the honour to work in coordina-
tion with these agencies to conduct the workshop. Indeed, the office has
been given a second opportunity of another milestone, opening a new
chapter and turning a new page in its history. The workshop was held
from 10-12-2001 to 12-12-2001 with the theme “Toward a Deeper Under-
standing of Mutual Legal Assistance (with Special Emphasis on the Re-
gional Context).”

It is the purpose of this article to explore the concept of MLA and the
benefits the Office has obtained through this workshop.

The Concept of MLA

The concept of MLA i1s indeed a very interesting one. As the name signi-
fies, it is a mutuality of giving legal assistance to one another amongst the
states that have ratified the 1988 convention. This concept creates more
understanding and cooperation, working together to combat crime as em-
bodied in this Convention. It also has links to other crime-related Con-
vention, i.e., Convention on Transnational Organized Crime.

The basic concept of MLA is three-fold, namely investigation, inquiry,
prosecution and judiciary. These three aspects are all interlinked. The
other concept in MLA is for each state to give help to each other in mat-
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ters as mentioned in Article 7 of the 1988 Convention. The concept is
far-reaching and demands cooperation.

The details of the 1988 Convention mentioned in Article 7 spell out the
fact that this Article is indeed a treaty by itself where the three concepts
are put into legal practice.

Discoveries of the Workshop

The resource persons of the Workshop consist of four UNDCP experts---
Dr. Gerasimos Fourlanos, Dr. Stefanos Kareklas, Mr. Kevin Glubb and
Mr. Wanchai Roujanavong. Each resource person gave an interesting
oversight of MLA through the following subjects respectively:

— The Conceptual Framework of MLA,;
— The MLA Mechanism in the 1988 Convention;

— Best Practices on Designated Authorities; International Confisca-
tion; Money Laundering; and

— The new Convention on Transnational Organized Crime (MLA
Mechanism; International Confiscation; Money Laundering).

On the part of the participants, their participation was represented
through various offices and ministries reflecting at the same time the con-
cept of MLA above. Thus, they consist of the investigation/inquiry min-
istries, the prosecution office and the judicial office that make the ma-
chinery of the MLA. Active participation was encouraged by the three
chairmen who chaired these three days. Participants in contributing the
workshop added the findings of the resource persons with provisions of
domestic law which are already in our midst but rarely quoted regarding
MLA concept, namely, Section 188 of the Code of Criminal Procedure.
These also added to the discussions presented by the resource persons.
Case studies were also made by the two groups where all participants
from different offices and ministries participated for the benefit of the
workshop.

It 1s discovered that the concept of MLA has already been present in the
national laws to some extent. But, a new dimension could probably be
given through a new law which could deal with the subject in a more
comprehensive legal matter. Points of interest such as areas of coopera-
tion between offices and ministries from various countries on this matter
came out and the creation of a central authority for this cooperation be-
came a very interesting subject. Thus, at the end of the third day when
the Chairman concluded the workshop, the remark of the resource per-
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sons was that it was the best legal workshop they had conducted in the
region. Indeed, it was a creditable success.

Conclusion

On the creation of this productive workshop of the Office, it is intended
that such workshops and seminars will create new thoughts and new ac-
tivities not only with domestic legal institutions but also with law-related
international institutions. Though it is the second workshop conducted
by OAG, one can surmise happily that it is a workshop which is a mod-
ern follow-up of the one held in 1992 where the foundation of semi-
nars/workshops was laid for OAG. With the promulgation of the Attor-
ney General Law 2001, it is envisaged that more workshops of national
and international legal issues will continue to be held under the sponsor-
ship of the OAG.
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Interview With President of the Karenn
State Khu Bya Reh

O Question: Is the Constitution a core issue in the peaceful political-
transition in Burma?

@ Answer: The Constitution is not the core factor in a peaceful politi-
cal transition; however, it has an important role. Because the Constitu-
tion establishes future guarantees for the parties in conflict and it can per-
suade them to search for peace. In fact, it is the solution to the conflict
using dialogue as political means.

O Which constitution will be suitable for our country?

@ Since Burma is a country in which multi-ethnic nationalities live, a

federal constitution based on democracy, equality, justice and self-
determination will be suitable for our country.

O Do you want to utilize the 1947 Constitution?

@ At present there have been major political, social and economic
changes throughout the world. Therefore, even if the 1947 Constitution is
considered, it would be necessary to amend and update before it is used.
For instance, there is a provision that the Shan and Karenni States will be
allowed secession after ten years. If the old Constitution is to be followed,
then secession would have to take effect immediately. Besides in eco-
nomic sector, amendments and additions would have to made. Also,
rights for ethnic nationalities need to be amended and added.

O Do you have any intention to use the 1947 Constitution with
amendments and additions? Or, what kind of new constitution do you
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feel should be used?

@ 1 think we could use the 1947 Constitution with amendments and ad-
ditions as a real federal constitution based on democracy, equality, justice
and self-determination. It is necessary to draw a federal constitution like
the one I have just stated above and ratify it.

O What kind of constitution do we need for Burma in the context of
the 1990 election?

@ When the 1990 election was held, there was no constitution in Burma.
It had already been abolished by the military. In that election the Na-
tional League for Democracy (NLD) won a landslide victory. In my
opinion, the military should then have allowed all members of Parlia-
ment from the NLD and ethnic national groups to draw a Constitution
which is appropriate for Burma. It is the Federal Constitution that is cur-
rently the most appropriate for Burma.

Since Burma is inhabited by several different ethnic nationalities, a group
of people representing each of these factions should be present in the con-
stitution-making process. In addition, the Constitution should not take
side of the interests of only one ethnic nationality or one group of people.
Also, there should not be a state religion. Individual institutions should
conduct all religious matters within their own faith. State and religion
should stay completely separate.

O What is your opinion on the role of Tamadaw in the constitutional
drafting process?

@ The Tamadaw has a duty to defend the country only. It should not
involve itself in politics or the constitutional drafting process. As of now,
if the Tamadaw is involved in the constitutional drafting process it will
continue to hold on to state power.

O What do you think of role of Tamadaw to be during the transition
period?

@ In the transition period, the Tamadaw should relinquish power and

return to their barracks. As long as the Tamadaw is holding power, they
will try to cover up the crimes they have committed. They will also ob-
struct the process of transition.

O Do you think that the Unitary State Constitution could solve the
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problem?

@ I think that the Unitary State Constitution could not solve Burma’s
problems. I think that all problems facing Burma today are due to the
Unitary State Constitution. Because the 1947 Constitution was only Fed-
eral in form. The 1974 Constitution enacted by the Burma Socialist Pro-
gramme Party was the Unitary State Constitution. The ethnic nationali-
ties who disagreed to adapt that Constitution took to arms against BSPP
government. Hence, we have Burma’s present day problems as the roots.

O Does secession need to be included in the future constitution?

@® In my point of view, if a constitution can be drawn that is based on
equality, self-determination, justice and democracy, it cannot be violated
or eliminated by having a system of protection. For instance, Shan State
and Karenni State had been guaranteed secession; however they cannot
practice this right after ten years, although fifty years had passed. It is
more important that there is equality for all states and that they share
equality. No States will secede if the big majority does not want to domi-
nate the smaller. At present the military government is oppressing the
smaller nationalities as a majority nation.

O Like the current formation of states and divisions, should a Burman

State be comprised to represent their people? If so, what should the
Upper House and the Lower House consist of?

@ If the Burmans consider themselves an ethnic group they should then
form a State of Burmans to be one of the states in the Federation. As of
now, if federal is formed as majority and rest of ethnics there is no possi-
bility for equality or the ethnic groups’ satisfaction. However, only Bur-
man people have the right to decide whether they are a separate ethnic
group, and whether or not they want a Burman State to take part in the
Federation. That is said to be the right of self-determination of Burman.
The political parties and organizations have the right to persuade the eth-
nic groups, but do not have the right of decision. If such a Constitution is
not formed, there will be doubts and mistrust between ethnic nationalities
and Burman. Burmans need to be altruistic and act with foresight and
broad mindedness, if they want to cohabitate peacefully with the other
ethnic groups. If the Burmans have a state of their own they will have
self-determination and equality. Regarding the two Houses, the Upper
House, which is comprised of equal representatives from states, should be
given more power for decision-making in regards to the new constitution.
The President shall be given executive power. The rule shall be included
in the Constitution that the election results should present an equilibrium
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between Burmans and the other ethnic nationalities. For instance, the
vice-president shall be a Burman national if the president is from any
other ethnic nationality. In reverse, the president shall be a Burman na-
tional if the vice-president is of an ethnic nationality.

O What is your opinion on power sharing between the Tamadaw and
the National League for Democracy (NLD)?

@ The power sharing between the Tamadaw and the National League
for Democracy (NLD) is in fact a compromise by two sides of the same
Burman ethnicity and is not related to the interests of other ethnic nation-
alities. As a result of the NLD’s struggle for democracy and desire to gov-
ern Burma as a democratic country, other ethnic nationals feel some re-
lief. On the other hand, there is no doubt that the Tamadaw will try to
block ethnic national movements. It is not expected that the NLD would
be able to prevent such obstruction by the Tamadaw. For instance, a
member of NLD who i1s originally of a particular ethnic nationality is
helpless once jailed and tortured, and the NLD can do little about this.
Hence, there is no hope for those ethnic nationalities who are not mem-
bers of NLD.

O Your opinion on emerging tripartite dialogue?

@ There are many problems in which the ruling Burmese government
illegally oppresses the ethnic nationalities. It is now globally known that
the military’s violence and repression towards ethnic minorities is one of
the major problems facing the country. Thus, the United Nations is en-
couraging tripartite dialogue. Today, 40% of Burma’s population is com-
prised of ethnic nationalities who possess 60% of the land. Thus, there is
no way to solve the ethnic problems if there 1s only bilateral talks between
the government and the Burmans. It seems that to solve this problem, the
Tamadaw will then expand military forces to attack ethnics in an attempt
to gain control. As a result, the military dictatorship will still dominate
and act as an obstruction in the transition to democracy in Burma. There-
fore, engaging in tripartite dialogue is the best solution for ethnic nation-
alities and democratic forces.

O What are the most effective methods to begin dialogue?

@ After nearly two years of talks between Daw Aung San Suu Kyi and
the State Peace and Development Council (SPDC), Daw Aung San Suu
Kyi was released from her second house arrest sentence. However, since
her release the SPDC has not allowed her to travel freely. Such delay
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caused by the SPDC will harm the progress of the nation. Thus, I believe
the following guidelines are necessary to resume further talks:

% bringing the SPDC to negotiating table through interna-
tional pressure, spearheaded by democratic forces working
together with ethnics to alert the world of the present situa-
tion in Burma.

% collecting information and exposing the SPDC’s human

rights violations to international community.
% organizing the public to put pressure on the SPDC to re-

sume talks.

O Which is the best solution to bring an end to the civil war?

@ In my view, the civil war in Burma is the war between the ethnic na-
tionalities and Burma’s rulers, and not against the Burmans as a whole.
To bring the civil war to an end, the current ruling Junta must end their
policies of systematic ethnic cleansing hold talks to resolve political is-
sues. Besides, if the military government get changed and a new govern-
ment comes, it should not continue suppressing ethnics and Burmese
people like Burma Socialist Programme Party (BSPP) and SPDC govern-
ment. The need is that we all willingly head to peace building path.

(The Interview was given to B.K. Sen and U Min Lwin Oo of Burma Lawyers’
Council. Earlier interview with Shan leader Sao Seng Suk and Karen Leader
Pado Man Shar had been published in our Journal No. 11 and 13.)
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Yet at this point, there is a
ban on talking, and even
reading, about the
constitution. A breach of
this law carries a lofty
25-year prison sentence.

The SPDC and Burma’s Constitution

In his Union Day message, Junta leader General Than Shwe urged the
nation “to strive in harmony for the emergence of a new State Constitu-
tion that would pave the way for the building of a new discipline— a
flourishing democratic state.” Two legal issues arise from this hopeful,
yet dubious, message to the nation— the type of state constitution he has
in mind, and his definition of “discipline” and “a flourishing democratic
state.” For the emergence of a state constitution, it is absolutely neces-
sary for the participation of all classes, races, and nationalities. The en-
tire population must be represented within each state, division, etc. Yet
at this point, there is a ban on talking, and even reading, about the consti-
tution. A breach of this law carries a lofty 25-year prison sentence.

As for the second issue, General Than Shwe’s avenues for establishing
his stated goal must be clarified so that the constitution-making process
will be free from governmental roadblocks. The process must not be re-
stricted to discussions of the National Convention-drawn Constitution.
Only the free will of the people will contribute to the emergence of a de-
sired constitution based on specific conditions of the country, in essence
an all-inclusive constitution. General Than Shwe must set in motion an
assembly of the people composed exclusively of members elected in the
1990 election, as well as members of cease-fire groups, ethnic leaders,
and other under-represented communities. This said, the Junta’s influ-
ence should extend no further in the conference. Surely there has to be
freedom of expression so that different voices and interests can be vented
and a common agenda is allowed to evolve. If and when the process
gains momentum, political parties interested in erecting their own consti-
tutional models should be granted freedom of association and allowed
space and exposure in the media. These are the minimum legal require-
ments to catalyze the emergence of a legitimate, justifiable constitution.
In addition, other legal issues should be addressed, such as the release of
political prisoners and the legalization of political parties to add to par-
ticipation transparency and credibility of the constitution making process.
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The other question relates to the “disciplined, flourishing democratic
state” that General Than Shwe proposes. What, particularly, does this
mean? The Burmese Socialist Program Party (BSPP) ruled the state from
1974 to 1988 under the General's idea of an effective constitution. Before
asserting discipline among the masses, the leadership needs to stop specu-
lating and look within its own ranks. The historical record shows a con-
tinual failure on the part of the generals to rebuild a functional state con-
stitution. Their constitutional creation in 1974 stood only briefly before
collapsing to the ground, while another attempt in 1996 also proved fu-
tile. The clear message is that representatives of civil society should also
be involved in this matter.

The 1990 elections were based on the principle of multiparty democracy.
When the Generals were mandated, they refused to honor the results on
the excuse that the election was not for transfer of power, but for the
process of drawing up a constitution. This was an obvious ploy to up-
hold the dictatorship, as the representatives of the people were the only
ones qualified to draw up the constitution. In the backdrop of elections,
only the elected representatives of the State population possess the legiti-
mate authority to construct the new constitution . Whether this will dis-
play General Than Shwe’s idea of “discipline flourishing,” it is for the
people, and their elected representative, to decide. Generals must grace-
fully retreat and play a positive role to facilitate democratic transforma-
tion. Rule of law can be defeated today, tomorrow, but not in all time to
come. The dialogue which the generals have grounded must continue if
General Than Shwe’s message is to have any meaning, and not simply be
a comic case of the devil quoting scripture.
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The Bank Run in Burma...A Legal lssue

The Junta’s move from a planned economy to the free market has been
beset with formidable obstacles. The transition process is wrenching and
complicated, and the state is uncertain of how much reform it must toler-
ate. The conflict is compounded by the repression of investigative me-
dia, which acts as a multi-faceted watchdog for sound development. Yet
in Burma, freedom of expression continues to be suppressed by the gov-
ernment-run Press Scrutiny Board (GSB), regularly cutting news stories
to divert public attention from national crises. In instituting any type of
law reform, freedom of press is a fundamental need. In addition to the
press, the government has failed to acknowledge the importance of trans-
parency within their capital markets, one of the most essential prerequi-
sites for economic reform. Companies and banks have been overstating
their profits to attract potential investors, only catalyzing problems that
will reappear later.

The recent run on several banks in Burma should be a lesson to the Junta.
Since the initial frenzy for currency withdrawals began in early February,
the SPDC has ameliorated the crisis by ensuring the public that the prob-
lem is small and will be easily resolved. Blame is placed on dissidents in
exile who are said to be spreading false rumors, causing concern in de-
positors and their subsequent rush to withdraw their savings. A statement
from an anonymous Asian Wealth Bank (AWB) representative indicated
that the recent crisis had actually been triggered within the previous
month by a massive 60 billion Kyat withdrawal made in one transaction.
Further speculation circulating within Burma suggests that the AWB’s
sudden currency shortage was due to their involvement in an awry invest-
ment deal with a private China-based company. Public anxiety arose in
the second week of February when private banks refused to allow cus-
tomers to make withdrawals after the announcement that more than a
dozen general services enterprises had declared bankruptcy.

The inside story of planned management is investment fund management
companies trading illegally and irregularly. Without a stockmarket to
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indicate economic activity, the public is unaware of the declining econ-
omy. There is no media freedom, and bank officials use press confer-
ences as opportunities to rebuff concern over the financial sector and
falsely assure the public that the banks are secure. In September 2002,
Aik Htun reported to the Myanmar Times that, like the AWB, all private
banks were experiencing an increasing pattern in deposits and loans. Yet
in the same month, the Junta threatened the same institutions not to de-
clare bankruptcy as it might induce social unrest. Though Burma does
possess valid licensing systems, perhaps their only viable monitor of in-
dustry, the wobbly state of banks’ balance sheets depress prices and con-
strict the financial system.

Within the power structure, the cabinet has taken few measures to im-
prove the situation. The Money Laundering Law issued in June 2002
was a positive step to help secure the market, but it was poorly enforced.
Aik Htun, the Vice-President of the AWB, has long been known to play a
role in the drug trade, while Secretary-1 General Khin Nyunt also has
close connections to the bank. Press conferences given to other potential
offenders served only as encouragement to money launderers.

Closing bank branches, the current approach, will not alleviate the prob-
lem. Burma’s financial structure consists of a central bank, three major
specialized banks, and various non-banking financial institutions such as
Myanmar Insurance. The Union of Myanmar Bank acts as the central
bank of the state. The other three major banks are the Myanmar Eco-
nomic Bank, which is a commercial bank for domestic banking, The
Myanmar Foreign Trade Bank, which deals with international transac-
tions, and the Myanmar Agricultural Bank, which provides agricultural

credits. The banks are out of economic capital, causing this flurry of ac-
tivity amidst the fears that the financial system will collapse. Due to the
depth of the predicament, financial woes have spilled over into neighbor-
ing countries, and continue to threaten others. Both Burmese and Indian
traders have experienced losses, while Thai border merchants brace for
the economic impact of losing Burmese business. Banks’ non-performing . .
loans need scrutiny, and lawmakers must come to the forefront to address There is no media freedom,
the problem through law reform. During this crisis fatigue, investors and bank officials use
want to see lasting results through economic reforms, but the country is press conferences as

in a grade of deflation, making it harder for borrowers to repay their opportunities to rebuff
debts. The banks must move effectively, intervening where necessary to concern over the financial
make investment more attractive and less risky. sector and falsely assure

the public that the banks
are secure.

Without a stockmarket to
indicate economic activity,
the public is unaware of
the declining economy.

Non-bank financial Institutions

Apart from the state-run institutions are the private banks, on which the
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present bank run is focused. Private banks are by and large dependent on
capital laundered either under drug or human trafficking, and small in-
vestors are attracted by the high interest received. The financial system
becomes deficient when the sources of credit are concentrated in the
banking system. A legal framework must be constructed that allows a
creditor to take a security interest over a debtor’s movable property. Pri-
vate banks are likely to possess less immoveable property (land and build-
ings thereon) that will act as collateral to secure loans from creditors. In
this way, the economic potential of movable property as collateral can be
used advantageously, leaving it in the hands of the debtor for protective
use. Only when sources of credit are diversified outside of the banking
system will the financial sector regain stability. The ability of the legal
system and secured transactions law reform can eventually foster a more
robust financial system. The difficulties facing Burma’s financial sectors
do not arise from deep and complex cultural, economic or social roots.
They emerge from outdated laws that no longer match modern financial
realities. The country requires a detailed analysis of its laws governing
relations between its debtors’ securities. These laws include secured
credit, bankruptcy, security interest, and other statutes that affect enforce-
ment and priority. They should set out the economic logic of each key
element in the law, relating these provisions to other broad public policy
issues.
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The 1973 Interpretation of Expressions Law

The Interpretation of Expressions Law (Law no. 22/73) was enacted by
the Revolutionary Council of the Union of Myanmar on May 12, 1973.
Regarded as a modern revision of The Burma General Clauses Act
(1898), which continued to be in use after independence, the Expressions
Law relates to the definitions of powers, functionaries and provisions for
orders and rules made under enactments. While chapter III of the law is
said to be a general revision of the General Clauses’ definitions, Miscella-
neous sections 25-28 conspicuously diverge from the corresponding sec-
tions of its predecessor. Section 27 of the Expressions Law reads, “The
Revolutionary Council of the Union of Myanmar shall interpret the
laws for the purpose of uniformity.”

When this law was enacted in 1973 by Ne Win’s Revolutionary Council,
the subsequent regime, the Burma Socialist Program party (BSPP) contin-
ued to apply this law without amendment. In section 29, the Expressions
Law states, “The Burma General Clauses Act is hereby repealed.” The
legal position, therefore, was that the Interpretation of Expressions Law
was to be enforced in its place. The publication of the newer law in the
Attorney General’s Journal in 2000 also confirms its existence. Section 2
of the Expressions Law reads “This law shall apply to the following laws:

Acts, laws, ordinances, rules, regulations and proclamations made by any
legislative authority prior to the commencement of this law;
Laws, rules, regulations, orders and proclamations made by any legisla-
tive authority subsequent to the commencement of this law.

Note that the “acts” mentioned in clause (a) have been omitted in clause
(b), while the ambiguous concept of a “legislative authority” is intro-
duced. Essentially, this allows the SPDC, while maintaining executive
authority, to retain the legislative authority as well. This clause allows
for the Junta to have a centralized grip on all laws, making no separation
of power between the executive and legislative authorities. At that point,
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Junta to have a centralized
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no separation of power
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that point, the peculiarity
of the situation becomes
evident. As written, the
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interpretation of the law
by the same authority that
breaks it.
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The enactment of this law
marked a flagrant erosion of
independence by the
standing judicial authority.
Given the turbulent and
corrupt history of the
military Junta, it is not an
ironic admission that there
is no law in Burma except
that intended by the SPDC.

the peculiarity of the situation becomes evident. As written, the statute
allows for the interpretation of the law by the same authority that breaks
it. Chapter 2 follows with similarly fuzzy guidelines for interpretation.
Guideline 9(b) reads, “Any provision of law shall be interpreted in con-
formity with the intention of the legislative authority which enacted the
said law.” In clause (c), the law indicates that in interpreting any provi-
sion of the law, the circumstances occuring that cause the new law to be
enacted, may be taken into account. Section 4 continues that in interpret-
ing any provision of the law, the proceedings of the drafting commission
or of the legislative authority before the new law may be considered.
Note that proceedings of the drafting commission of the SPDC are state
secrets and are inaccessible to others.

From the above, three elements emerge— intention, legislative authority,
and situation. This should be viewed in the context of a government
lacking both a parliament and constitution, apart from its legitimacy. In
as much as this, the SPDC possesses the power to manipulate laws, even
to overlook its own violations that would be considered unlawful if com-
mitted by any other party. The Interpretation of Expressions Law was
clearly and invariably constructed to promote the interests of the SPDC
while limiting the rights of others.

A comparative study of the 1898 Burma General Clauses Act and the In-
terpretations of Expressions Law shows that there was no legitimate need
for the newer revision to be written— many of the new clauses are triv-
1al, or else re-affirm concepts in the General Clauses Act. The only al-
teration made in the Expressions Law was the formalizing of legal direc-
tion so that laws could be influenced in conformity with the intentions of
the SPDC, the so-called legislative authority. The enactment of this law
marked a flagrant erosion of independence by the standing judicial au-
thority. Given the turbulent and corrupt history of the military Junta, it
is not an ironic admission that there is no law in Burma except that in-
tended by the SPDC. Their intention is to safeguard the power and au-
thority of the State by the oppression of the public and the systematic vio-
lation of human, political, and social rights.

Instead of manipulating the law, the SPDC should seek ways to reconcile
the contradictions which are the result of its evil mode of enactment.
Law is sacrosanct and respect of law should be of greater concern to the
ruling Junta.
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The Bar Councll under the SPDC

In the law journal published by the SPDC'’s Office of the Attorney Gen-
eral (issue no.1l, 2000) there was a discussion regarding the increasing
number of court cases in Burma, and the newly diversified appearance of
both government and private advocates involved in the litigation process.
In Burma’s legal arena, private lawyers tend to constitute higher grade
leaders and advocates. The general qualification for this more estab-
lished rank is a passing score on a legal examination, whereupon one can
then intern for a practicing lawyer. When the above criterion are satisfied
and the specific rules laid down by the Bar Council are agreed upon, the
professionals are admitted as advocates within the Bar Council. The
Council supervises admission of advocates on lines laid down under sec-
tion 4 of the Bar Council Act.

In 1988, after the SPDC assumed power, the Junta took the opportunity
to revise and rewrite several of the country’s existing laws and regula-
tions. One of the statutes of concern to the government was the Bar
Council Act, which was swiftly replaced by the newer Bar Council Law
no. 22/89. Under Section 4 of the Law, the Attorney General acts as the
Chairman of the Bar Council and is assisted by a Deputy Chairman. The
Chief Justice nominates an additional Justice and six advocates of the
Supreme Court. The Director General of the Supreme Court is the Secre-
tary of the Bar Council. The Council reviews the admission applications
of lawyers and conducts inquiries on the conduct of lawyers, forwarding
all acts of misconduct to the Supreme Court. Under rule 8 of the Council
Law, higher grade “pleaders” must be practising for three years before
attaining the rank of advocate. In other words, the potential lawyer must
practice 3 years for legal advocate eligibility. Previously, the lawyer
needed to serve only 1 year to attain this title. Judicial officials must serve
at least 5 years, up from the previous 3. Under rule 15, members of the
Bar Council must pay an admission fee of 2500 kyat and a yearly sub-
scription rate of 120 kyat to receive their Bar Council identification card.
Up to 1999, 6,841 advocate licences had been issued.
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Previously, the advocates

were elected

entirely by practicing
advocates on roll of the

High Court, free of

government intervention.
Presently, it is the SPDC
who ultimately decides the
list of those that will fill the
positions of the advocates.

In the journal article, several crucial facts have been omitted. Under sec-
tion 4 of the original Bar Council Law,

“The bar council shall be composed of fifteen members, of whom-

(a) one shall be the Attorney General,

(b) four shall be persons nominated by the High Court, of whom not
more than two may be judges of that Court; and

(c) ten shall be elected by the advocates of the High Court from amongst
their number. Two of the elected members of the bar council shall be
persons who have for not less than ten years been entitled as of right
to practise in the High Court.

(d) The Attorney-General shall be the Chairman of the Bar Council and a
Vice Chairman for the said Council shall be elected by the Council in
such manner as may be prescribed.”

Section 4 has been abolished and replaced in the new section:
“The Bar Council shall be constituted as follows-

(a) the Attorney General; Chairman

(b) the Deputy Attorney General; Vice-Chairman;

(c) a judge of the Supreme Court nominated by the Chief Justice; mem-
ber

(d) six advocates nominated by the Supreme Court; members

(e) the Director General, Supreme Court; Member

(f) the Director General, Office of the Attorney General; Secretary”

The linguistical modification is minute and masked by the surrounding
clauses within the section, though the significance of the change is im-
mense. Therein lies evidence of oppression within the Bar Council. Pre-
viously, the advocates were elected entirely by practicing advocates on
roll of the High Court, free of government intervention. Presently, it is
the SPDC who ultimately decides the list of those that will fill the posi-
tions of the advocates. The Bar Council as it stands today is essentially
hand-picked by the SPDC. Currently, all six advocates nominated by
the Supreme Court have a track record of loyalties to the SPDC, and not
a single one practices independently, outside the government. The At-
torney General’s journal should have reported on the arbitrary alteration
and further pressured the SPDC to justify and replace the clause. Yet the
journal which professes to represent the cause and interest of the Burmese
legal profession is only a mouthpiece of the force which oppresses it.
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